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Since the foundation of the PRC in 1949, there have in 

total already been 4 previous attempts by the PRC 

government to provide for a combined codification of 

the PRC’s civil law, i.e. in 1954, 1962, 1979 and 2001, 

respectively. However, all of these previous attempts 

have failed due to various reasons. 

In October 2014, the PRC government again decided 

to provide for a combined codification of the PRC’s civil 

law and the drafting process started from March 2015. 

In 2017, the General Rules of the PRC Civil Law had 

been adopted and entered into effect. The successful 

implementation of the General Rules of the PRC Civil 

Law was deemed as a key step for the final formulation 

of the PRC Civil Code. From August 2018 on, six 

individual draft chapters have been made available to 

the public and have been reviewed in different sessions 

of the NPC Standing Committee. In December 2019, a 

complete draft of the PRC Civil Code has finally been 

published for comments of the public. Such draft of the 

PRC Civil Code was under a long public review and 

consultation process and around one million comments 

had been collected. From December 2019 to May 2020 

before the PRC’s NPC and the Chinese Political 

Consultative Conference sessions of 2020, more than 

100 partly substantial changes were further made to 

the PRC Civil Code draft for discussions. The final 

version of the PRC Civil Code has been adopted by the 

NPC on 28 May 2020. 

Concurrently with the entering into effect of the PRC 

Civil Code, according to Article 1260 of the PRC Civil 

Code, which is its last provision, the PRC Marriage Law 

first effective as of 1 January 1981, the PRC 

Inheritance Law first effective as of 1 October 1985, the 

General Principles of the PRC Civil Law first effective 

as of 1 January 1987, the PRC Adoption Law first 

effective as of 1 April 1992, the PRC Security Law first 

effective as of 1 October 1995, the PRC Contract Law 

first effective as of 1 October 1999, the PRC Property 

Law first effective as of 1 October 2007, the PRC Tort 

Liability Law first effective as of 1 July 2010 and the 

General Rules of the PRC Civil Law first effective as of 

1 October 2017 will be abolished. It is further stated by 

the NPC that the Interpretations of the Standing 

Committee of the National People's Congress on 

Paragraph 1 of Article 99 of the General Principles of 

the PRC Civil Law and Article 22 of the PRC Marriage 

Law will also cease to be effective concurrently.  

The PRC Civil Code consists of 7 parts, i.e. General 

Rules, Property Rights, Contracts, Personality Rights, 

Marriage and Family, Right of Inheritance and Tort 

Liability with a total of 1260 Articles. Below we highlight 

some key aspects of the new PRC Civil Code. 

Chapter I, General Rules  

Chapter I of the PRC Civil Code, i.e. General Rules, to 

a large extent maintains the structure and content of 

the current General Rules of the PRC Civil Law 

effective since 1 October 2017. It includes 204 

provisions. The provision on guardianship of 

unattended wards has been materially amended and in 

3 provisions time limits have been changed from 

“month(s)” to “day(s)”. 17 provisions have been slightly 

amended and 183 provisions of the current General 

Introduction and Overview 

On 28 May 2020, the long-awaited Civil Code of the People's Republic of China (“PRC Civil Code”), which 

is the People’s Republic of China’s (“PRC”) first combined codification of the civil law ever, has been 

adopted by the 13th National People's Congress (“NPC”). The PRC Civil Code will enter into effect on 1 

January 2021. The complete wording of the PRC Civil Code has been officially published via Xinhua News 

on 1 June 2020. 
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Rules of the PRC Civil Law have been kept unchanged. 

Accordingly, in Chapter I mainly minor changes to the 

wording have been made for reasons of consistency 

with other chapters. 

A novelty is that, according to Article 34 of the PRC 

Civil Code, if in an emergency situation, e.g. the COVID

-19 epidemic, a guardian is unable to fulfil its 

guardianship responsibilities and if the ward is 

unattended, the residents’ committee or village 

committee at the place of the ward's domicile or other 

relevant organizations shall temporarily provide the 

ward with necessary daily life care. 

The PRC Civil Code, not only in Chapter I, but in all of 

its 7 chapters, in avoidance of ambiguities, has also 

clarified, changed and unified time limits from “1 month” 

to “30 days” and from “3 months” to “90” days”. E.g., 

Articles 145 and 171 of the PRC Civil Code now state 

“30 days” instead of “1 month” and Article 152 of the 

PRC Civil Code now states “90 days” instead of “3 

months”. 

Chapter II, Property Rights 

Chapter II, Property Rights includes 258 provisions 

among which 12 provisions have been newly added in 

relation to the right to reside, land use rights, ownership 

of subject matters and mortgages, 32 provisions have 

been materially amended, 99 provisions have been 

slightly amended and 115 provisions have remained 

unchanged compared to the current PRC Property Law.  

>> Introduction of Right to Reside 

In Chapter II, Property Rights, for the first time the right 

to reside has been introduced in PRC civil law. 

According to Articles 366 to 371 of the PRC Civil Code, 

to meet their needs of living and residing, persons with 

the right to reside may occupy and use others’ 

properties on the basis of a written contract or through 

a will. The establishment of such right to reside must be 

registered with the competent registration authority (the 

exact authority is not yet clarified in the PRC Civil 

Code) and such right will be created upon registration 

with the authority.  

>> More Protection on Owners’ Rights of Buildings  

Article 277 of the PRC Civil Code adds that, for the 

establishment of the owners’ meeting and the election 
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of the owners' committee, both the related departments 

under the local people's government and the residents 

committee shall provide guidance and assistance. 

Further, the thresholds for matters that shall be jointly 

determined by all owners are lowered, especially on using 

funds for the maintenance of a building and the 

associated facilities. Article 278 of the PRC Civil Code 

changes the previous requirement that. “the consent of 

two thirds or more of the total owners with private areas 

accounting for two thirds or more of the total area of the 

building must be obtained” for the purpose of using such 

funds to “two thirds or more of the total owners with 

private areas accounting for two thirds or more of the total 

area of the building must attend the voting”. Additionally, 

in accordance with Article 281 of the PRC Civil Code, the 

owners' meeting or the owners' committee may apply to 

use the funds for maintenance of a building and the 

associated facilities when the building and the associated 

facilities shall be maintained in emergency situations.  

>> Requirement on Active Coordination in Temporary 

Requisition  

Articles 245, 285 and 286 of the PRC Civil Code allow in 

emergency situations, for disaster relief or for prevention 

and control of epidemics, such as COVID-19, the 

requisition of immovables or movables owned by entities 

and individuals subject to statutory authorisations and 

procedures. The owners of the property are required to 

actively coordinate with the competent property 

management entity when requisition of immovables or 

movables are required according to statutory 

authorisations and procedures. The property 

management entity, as required by the PRC Civil Code 

and according to statutory authorisations and procedures, 

shall execute emergency response measures in case of 

the aforementioned emergency situations, for disaster 

relief or for prevention and control of epidemic, such as 

COVID-19.  

>> Changes Regarding Land Use Rights  

The current PRC Property Law only states that 

construction land use rights for residential property shall 

be automatically renewed upon expiry of the contractual 

term, without any stipulations on the requirements for 

such renewal. Article 359 of the PRC Civil Code now 

expressly states that when construction land use rights for 

residential property have been automatically renewed, the 

payment as well as the reduction or exemption of relevant 

renewal fees shall be made in accordance with relevant 
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laws and regulations. However, so far, it is still unclear 

to what laws and regulations reference is made and 

what the exact prerequisites are. 

Chapter III, Contracts 

Chapter III, Contracts, contains 526 provisions among 

which 70 provisions have been newly added, 112 

provisions have been materially amended, 224 

provisions have been slightly amended and 120 

provisions remained unchanged compared to the 

current PRC Contract Law. Below are some examples 

of changes: 

>> Provision on Conclusion of Electronic 

Contracts 

Article 491 of the PRC Civil Code deals with the 

conclusion of electronic contracts, i.e. where the 

information on any commodity or service released by a 

party through information networks, such as the 

Internet, meets the conditions of an offer, and the 

other party selects the said commodity or service and 

successfully submits an order, a contract is concluded, 

unless otherwise agreed by the parties. This is also in 

line with Article 49 of the PRC E-commerce Law. 

>> Additional Types of Typical Contracts  

In addition to the 15 types of typical contracts 

contained in the current PRC Contract Law, 4 

additional kinds of typical contracts have been 

included into Chapter III of the PRC Civil Code, i.e. 

Guarantee Contracts, Factoring Contracts, Property 

Service Contracts and Partnership Contracts. 

Rules on other typical contracts such as Sales 

Contracts, Loan Contracts, Lease Contracts and 

Passenger Transportation Contracts have been 

amended and are now more specific compared to the 

respective provisions contained in the current PRC 

Contract Law. E.g., according to Article 641 of the 

PRC Civil Code, with regard to retention of title in a 

sales contract, where the ownership of the subject 

matter retained by the seller has not been registered, 

the seller may not challenge any bona fide third party. 

Article 680 of the PRC Civil Code now expressly 

stipulates that it is prohibited to lend at high interest 

rates and loan interest rates shall not violate the 

relevant provisions of the State. Further, Article 734 of 

the PRC Civil Code added that upon the expiration of 

a lease term, the lessee shall have the priority to lease 

a house under the same conditions. According to 

Article 819 of the PRC Civil Code, passengers are 

required to render active assistance and cooperation 

regarding reasonable arrangements made by a carrier 

for safe transportation. 

>> Amendment to Provisions on State 

Procurement Contracts  

In addition to the stipulations on state procurement as 

contained in the current PRC Contract Law, Article 

494 of the PRC Civil Code stipulates that in case the 

State, based on necessities due to emergency 

situations, disaster relief and prevention and control of 

epidemics or other necessities, issues a mandatory 

assignment or a state procurement order, the relevant 

civil subjects shall conclude contracts based on the 

rights and obligations as provided for by the relevant 

laws and administrative regulations. Further, a party 

that is under the obligation to make an acceptance in 

accordance with the provisions of the law or 

administrative regulations must not refuse to comply 

with the other party's reasonable request to conclude 

a contract.  

>> Newly Implemented Stipulations on Agency 

Without Authority and Unjust Enrichment 

Chapter III also newly provides for general rules on 

agency without authority (gestio negotiorum) and 

unjust enrichment. 

Articles 979 to 984 of the PRC Civil Code deal with 

agency without authority (gestio negotiorum). These 

provisions, inter alia state, that where an administrator 

who does not have statutory or contractual obligations 

manages the affairs of others to avoid losses to the 

interests of others, the administrator may request the 

beneficiaries to reimburse the necessary expenses for 

managing the affairs. Where the administrator suffers 

losses from managing relevant affairs, the 

administrator may further request the beneficiaries to 

pay appropriate compensation. However, where the 

management matters do not comply with the true 

intent of the beneficiaries, the administrator shall not 

be entitled to the rights stipulated above, except where 

the true intent of the beneficiaries is contrary to laws or 

public order and morals. Further, the administrator 

shall manage the affairs of others in a manner in 

favour of the beneficiaries. Where the discontinued 

administration is unfavourable to the beneficiaries, it 

shall not be discontinued without justified reasons. In 
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addition, the administrator shall promptly notify the 

beneficiaries when managing their affairs (if possible), 

it shall report the status of administration matters to 

the beneficiaries upon completion of the respective 

administration and promptly hand over the property 

obtained from managing relevant affairs to the 

beneficiaries. 

Articles 985 to 988 of the PRC Civil Code deal with 

unjust enrichment. According to these provisions, 

where a beneficiary obtains unjust benefits without any 

legal basis, the person who suffers losses may request 

the beneficiary to return the benefits obtained, except 

under any of the following circumstances: (i) payments 

made for the fulfilment of moral obligations; (ii) 

payment of debts prior to maturity; and (iii) repayment 

of debts knowingly with no payment obligation. Where 

a beneficiary does not know and should not have 

known that the benefit it obtains has no legal basis 

and the benefit it obtains no longer exists, the 

beneficiary shall not be obligated to return such 

benefit. Where a beneficiary knows or should have 

known that the benefit it has obtained does not have a 

legal basis, the person suffering losses may request 

the beneficiary to return the benefit it has obtained and 

compensate the person for his or her losses in 

accordance with the law. Where a beneficiary has 

transferred the obtained benefits gratuitously to a third 

party, the person suffering losses may request the 

third party to bear the obligation to return the benefits 

within a corresponding scope. 

These legal concepts are not dealt with in the current 

PRC Contract Law. 
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Chapter IV, Personal Rights 

Chapter IV, Personal Rights, deals with personal 

rights. It clarifies the content, limits and protection 

methods regarding personal rights. Unlike the other 

chapters, the chapter on personal rights is the only 

part of the PRC Civil Code that did not have its own 

standalone statute before (relevant provisions have 

only been included in the General Principles of the 

PRC Civil Law so far). In Chapter IV, Personal Rights, 

of the 51 provisions, 43 provisions are newly added 

while 8 provisions have been materially amended 

compared to the stipulations in the current General 

Principles of the PRC Civil Law.  

>> Provisions on Organ Donations, Human Genes 

and Embryos 

Chapter IV provides for general rules on organ 

donations as well as medical and scientific activities in 

relation to human genes and human embryos.    

>> Provisions on Preventing and Prohibiting 

Sexual Harassment 

It also contains criteria for identifying sexual 

harassment and stipulates obligations of entities, 

including enterprises and schools, to prevent and 

prohibit sexual harassment. Where a person sexually 

harasses another person against his/her will through 

verbal behaviour, words, images, physical behaviour 

or other forms, the victim has the right to request the 

harassing person to assume civil liability according to 

the law. Potential liabilities for the relevant entities, 

however, are not specified in the PRC Civil Code. 

>> Protection on Natural Person’s Portrait and 

Voice 

Both the portrait and voice of natural persons are 

protected by the law. The term “portrait” refers to an 

identifiable external image of a specific natural person 

that is reflected through image, sculpture, drawing or 

any other carrier. Infringements on portrait and voice 

by means of high technology, such as Artificial 

Intelligence and voice change technologies, are 

expressly prohibited.      

>> Protection of Privacy and Personal Information 

Chapter IV defines “privacy” and “personal information” 

as “the peace of a natural person’s private life as well 

as private space, private activities and private 

information, etc. that a natural person does not wish to 

be known by others” and “various kinds of information 

that is electronically or otherwise recorded and can 

identify a specific natural person separately or in 

combination with other information, including name, 

date of birth, ID card number, biometric information, 

address, mobile phone number, email address, health 

information and whereabouts information of a natural 

person”, respectively. 

Chapter IV further lists behaviours that are deemed as 

infringements to the right to privacy of others. Without 

express consent from the right holder, no person shall 

(i) disturb others' private peaceful life by phone calls, 

SMS, IM, emails or flyers, (ii) enter, make pictures or 

videos or peep at others' residences, hotel rooms and 

other private spaces, (iii) make pictures or videos, 

peep at, eavesdrop, or make public others' private 

activities, (iv) make pictures or videos or peep at the 

private parts of others' bodies, or (v) process others' 

private information. 

Chapter IV further contains provisions on the 

protection of personal information which provides 

guidance on how to collect, use and protect personal 

information. Different from the current PRC Cyber 

Security Law that applies to the construction, 

operation, maintenance and use of networks as well 

as the supervision and administration of cyber 

security within the PRC, the PRC Civil Code 

regulates all information processors regarding their 

collection, storage, use, processing, transmission, 

provision and disclosure of personal information. 

According to Article 1039 of the PRC Civil Code, e.g., 

state organs and statutory agencies performing 

administrative functions and their staff members shall 

keep in confidence the private and personal 

information of natural persons they get to know 

during the performance of their duties and may not 

divulge or provide such private and personal 

information to others illegally. Article 1037 of the PRC 

Civil Code stipulates that where a natural person 

discovers that an information processor processes 

his/her personal information in violation of the 

provisions of laws and administrative regulations or 

the parties’ relevant agreement, he/she shall have the 

right to request prompt deletion of the information by 

the information processor. Further, pursuant to Article 

1038 of the PRC Civil Code, where personal 

information is or may be divulged, falsified or lost, the 

respective information processor shall take 
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immediate remedial measures, and inform the natural 

person concerned and report the same to the relevant 

competent department as required. 

Chapter V, Marriage and Family  

Chapter V, Marriage and Family, is drafted based on 

the PRC Marriage Law and the PRC Adoption Law. It 

has 79 provisions, among which 8 provisions have 

been newly added, 32 provisions have been materially 

amended, 30 provisions have been slightly amended 

and 9 provisions remained unchanged compared to the 

current PRC Marriage Law and PRC Adoption Law.  

>> Introduction of the 30-days “Cooling-off” Period 

The most important addition in Chapter V, Marriage 

and Family, is likely the introduction of a 30-days 

“cooling-off” period after the filing of a divorce and 

before the official registration of a couple’s divorce in 

the PRC. During such 30-days period, either party may 

revoke his/her application for the divorce. 

>> Clarification of the Effect of Certain Diseases on 

a Marriage 

The current stipulation contained in Article 7(2) of the 

PRC Marriage Law stating that no marriage may be 

entered into by a person “suffering from a disease 

which is regarded by medical science as making the 

respective person unfit for a marriage” has not been 

implemented into the PRC Civil Code. According to the 

PRC Civil Code, this is no longer a situation where a 

marriage is prohibited. However, a person suffering 

from a serious illness shall faithfully inform the other 

before marriage registration. If he/she fails to do so, the 

other may appeal to the People's Court for annulment 

of such marriage. 

>> More Specifics on Joint Debts of Married 

Couples 

The scope of married couples’ joint debts is now 

expressly clarified in the PRC Civil Code. According to 

the PRC Civil Code, debts created with the common 

intention of a married couple, such as in case of joint 

signing by husband and wife, or which have later been 

agreed to by the husband or wife to be shared as well 

as debts made for the daily needs of the family, even if 

they have been made in the name of only one spouse, 

are deemed to be joint debts of a married couple. 

Personal debts not created for the daily needs of the 

family are not deemed as joint debts of a married 

couple, but as the respective spouse’s personal debts, 

unless a creditor can prove that the debts have been 

used for the common family life or are based on the 

common expression of intention of the married couple. 

Chapter VI, Right of Inheritance 

Chapter VI, Right of Inheritance, amended and 

provides for more details and additional stipulations 

compared to the current PRC Inheritance Law effective 

since 1 October 1985. Among its 45 provisions, 7 

provisions have been newly added, 16 provisions have 

been materially amended, 13 provisions have been 

slightly amended and 9 provisions remained the same 

compared to the current PRC Inheritance Law. 

Inter alia, there are relevant changes to the rules of 

inheritance and the forfeiture of the right of inheritance. 

>> Acceptance of New Types of Wills and Authority 

of Wills 

New methods of wills such as printed-out wills (which 

shall be witnessed by two or more witnesses and be 

signed and dated by the testator and the witnesses) 

and wills made in the form of a sound or image 

recording (which shall be witnessed by two or more 

witnesses and the testator and the witnesses shall 

record their names or portraits and specify the date in 

the sound or image recordings) are now expressly 

recognized according to Articles 1136 and 1137 of the 

PRC Civil Code. Further, wills that have been made by 

a testator before a notary public will no longer enjoy 

priority and shall have the same authority as the 

respective testator’s other wills. 

>> Introduction of a Testamentary Executor 

Chapter VI also, for the first time, introduces 

stipulations on testamentary executors and clarifies the 

establishment, functions, powers and liabilities of such 

testamentary executors. 

Chapter VII, Tort Liability  

Chapter VII, Tort Liability, amended existing 

stipulations of the current PRC Tort Law effective since 

1 July 2010, and provides for more details and 

additional stipulations. It covers a total amount of 95 

provisions, among which 8 provisions have been newly 
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added, 44 provisions have been materially amended, 

23 provisions have been slightly amended and 20 

provisions have remained unchanged compared to the 

current PRC Tort Law. 

Inter alia, producers and distributors’ liabilities in case 

of a recall have been increased and shall include the 

necessary expenses incurred by the persons or entities 

whose rights have been infringed upon.   

>> More Detailed General Rules 

In order to better deal with tort disputes, Chapter VII 

includes amendments and more details on general 

rules, such as the principle of attribution of 

responsibility in tort, joint and several liability in tort, 

reduction or exemption of tort liabilities, etc. 

>> Introduction of “Self-risk” and “Self-help” Rules 

Among these principles, two principles, i.e. “self-risk” 

rule and “self-help” rule may be regarded as two of the 

most important newly-established rules. The “self-risk” 

rule clarifies that if a person voluntarily participates in 

cultural and sports activities with a certain level of risk 

and is damaged by the behaviour of any other 

participant, such person shall not request the other 

participant to bear tort liability, unless the damage is 

caused by such other participant's intentional 

misconduct or gross negligence. According to the “self-

help” rule, if a person whose legitimate rights and 

interests are infringed upon cannot be protected by 

state organs in time as the situation is urgent and will 

have his or her legitimate rights and interests 

irreparably damaged if no measures are taken 

immediately, such person may take reasonable 

measures such as withholding the property of the 

infringing party to the extent necessary to protect his or 

her legitimate rights and interests, provided, however, 

that he shall immediately request the relevant state 

organ to handle the matter. However, if the victim takes 

improper measures causing damage to any other 

person, he/she shall bear tort liability. 
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Contract Part 

The Part on Contracts is mainly based on the current PRC Contract Law first effective as of 1 October 

1999, however, it includes quite a few new provisions (i.e. 526 provisions in the PRC Civil Code compared 

to 428 provisions in the current PRC Contract Law). Concurrently with the entering into effect of the PRC 

Civil Code, the PRC Contract Law will cease to be effective on 1 January 2021. 

Subpart I, same as in the PRC Contract Law, 

prescribes general rules on contracts. This 

Subpart is further divided into 8 chapters, i.e.:  

• Chapter I General Provisions; 

• Chapter II Conclusion of Contracts; 

• Chapter III Effectiveness of Contracts; 

• Chapter IV Performance of Contracts; 

• Chapter V Preservation of Contracts; 

• Chapter VI Modification and Assignment of Contracts; 

• Chapter VII Termination of Contractual Rights and 

Obligations; and 

• Chapter VIII Liability for Breach of Contract. 

Subpart II, sets forth more detailed rules for 19 

types of "typical contracts", i.e.: 

• Chapter IX Sales Contracts; 

• Chapter X Contracts for the Supply and Consumption 

of Electricity, Water, Gas or Heat; 

• Chapter XI Donation Contracts; 

• Chapter XII Loan Contracts; 

• Chapter XIII Guarantee Contracts; 

• Chapter XIV Lease Contracts; 

• Chapter XV Financial Leasing Contracts; 

• Chapter XVI Factoring Contracts; 

• Chapter XVII Contracts for Works; 

• Chapter XVIII Construction Project Contracts; 

• Chapter XIX Transportation Contracts; 

• Chapter XX Technology Contracts; 

• Chapter XXI Deposit Contracts; 

• Chapter XXII Warehousing Contracts; 

• Chapter XXIII Commission Contracts; 

• Chapter XXIV Property Service Contracts; 

• Chapter XXV Brokerage Contracts; 

• Chapter XXVI Intermediary Contracts; and 

• Chapter XXVII Partnership Contracts. 

Subpart III, newly provides for stipulations on 

the following legal principles: 

• Chapter XXVIII Agency without Authority (Gestio 

Negotiorum); and  

• Chapter XXIX Unjust Enrichment. 
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Below is a comparison of some key provisions of the PRC Civil Code and the relevant, currently-effective 

laws, i.e. mainly the PRC Contract Law, as well as regulations and judicial interpretations of the PRC 

Supreme People’s Court ("SPC"). 
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Key Aspects in Chapter I, General Rules 

PRC Contract Law PRC Civil Code 

Article 126 Parties to a foreign related contract may select 

the applicable law for resolution of a contractual dispute, 

except otherwise provided by law. Where parties to the 

foreign related contract failed to select the applicable law, 

the contract shall be governed by the law of the country 

with the closest connection thereto. 

For a Sino-foreign Equity Joint Venture Enterprise 

Contract, Sino-foreign Cooperative Joint Venture Contract, 

or a Contract for Sino-foreign Joint Exploration and 

Development of Natural Resources which is performed 

within the territory of the People's Republic of China, the 

law of the People's Republic of China applies. 

Article 467 […] Contracts for Sino-foreign joint ventures, 

Sino-foreign contractual joint ventures and Sino-foreign 

cooperative exploration and development of natural 

resources which are performed within the territory of the 

People's Republic of China, shall be governed by the 

laws of the People's Republic of China. 

/ Article 468 For a creditor-debtor relation not arising from 

a contract, the provisions of the law on such a creditor-

debtor relation shall apply; or in the absence of such 

provisions, the relevant provisions of the General Rules 

of this Part shall apply, unless its nature precludes the 

application. 

Analysis and Comments 

Article 468 of the PRC Civil Code clarifies that, in the absence of special regulations on non-contractual creditor-debtor 

relationships, generally, the ones of Part III, Contracts, Subpart I, General Rules of the PRC Civil Code shall apply 

accordingly. 

Article 126, paragraph 1, of the PRC Contract Law dealing with choice of law for foreign-related contracts and what law 

applies in the absence of a choice of law has not been transferred to the PRC Civil Code. Actually, this is not 

necessary, since these questions are already comprehensively dealt with in the PRC Law on the Application of Laws to 

Foreign-related Civil Relations ("PRC IPR") effective since 1 April 2011. 

However, Article 126, paragraph 2, of the PRC Contract Law has been transferred into Article 467, paragraph 2, of the 

PRC Civil Code and it is still clarified that contracts regarding Sino-foreign joint ventures as well as Sino-foreign 

cooperative explorations and developments of natural resources within the PRC remain mandatorily governed by PRC 

law. Such clarification is necessary, since the PRC IPR does not deal with this issue and since the special laws and 

implementing regulations on Sino-foreign joint ventures, which provided for respective stipulations, have been 

abolished since 1 January 2020. Interestingly, the PRC Civil Code still expressly refers to Sino-foreign contractual joint 

ventures, although the special rules and regulations on Sino-foreign contractual joint ventures have been abolished 

since 1 January 2020 concurrently with the entering into effect of the PRC Foreign Investment Law. Thus, actually, 

there is no legal basis anymore for Sino-foreign contractual joint ventures and the related reference in the PRC Civil 

Code appears unnecessary. 

Applicability 



 Contracts Subject to Approval or Other Procedures 
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SPC Interpretation on Disputes Involving Foreign-

funded Enterprises (I) 

PRC Civil Code 

Article 1 In instances where any law or administrative 

regulation prescribes that a contract shall not come into 

effect until being approved by the approval authority for 

foreign-funded enterprises if concluded during the 

process of establishment of or alteration made by a 

foreign-funded enterprise, or pending matters related to 

a foreign-funded enterprise, the People's Court shall 

uphold that such contract has not come into effect where 

no such approval has been granted. Where the 

concerned parties apply for recognition of the invalidity of 

the contract, the People's Courts shall deny such 

application. 

In instances where the aforesaid contracts are deemed 

invalid due to their failure of being approved, it shall not 

affect the validity of the relevant clauses which the 

parties to the contract conclude concerning their 

obligations of submission for approval and other clauses 

created due to the obligation to submit for approval. 

Article 502 […] With regard to contracts for which approval 

or other procedures shall be completed according to 

provisions of laws or administrative regulations, such 

provisions shall govern. Where non-performance of 

approval or other procedures affect the coming-into-force of 

such a contract, it shall not affect the validity of clauses 

relating to the performance of obligations such as 

submission for approval and the relevant clauses in the 

contract. Where the party that shall apply for approval fails 

to perform its obligations, the other party may request it to 

assume liability for breach of the obligations. 

[…] 

Analysis and Comments 

Article 502 of the PRC Civil Code, to quite a large extent, follows Article 1 of the Provisions of the Supreme People's 

Court on Several Issues Concerning the Hearing of Cases about Disputes Involving Foreign-funded Enterprises (I) 

("SPC Interpretation on Disputes Involving Foreign-funded Enterprises (I)") and affirms the independence of the 

provisions of the approval obligation and related provisions. It also clarifies that where non-performance of approval or 

other procedures affect the coming-into-effect of a contract, this shall not affect the validity of clauses relating to the 

performance of obligations, such as submission for approval, and the relevant clauses in the contract. However, Article 

8 of the Interpretation of the Supreme Court on Certain Issues Concerning the Application of the PRC Contract Law (II) 

("SPC Interpretation on PRC Contract Law (II)") stipulates relevant consequences as that a "People's Court may 

order the opposite party to independently go through the relevant procedures based on the specific circumstances of 

the case and at the request of the opposite party" and that the "other party shall be liable for compensation for the 

resulting expenses and the actual losses incurred by the opposite party" only. In contrast to a mere "compensation for 

the resulting expenses and the actual losses incurred", Article 502 of the PRC Civil Code now stipulates that "where the 

party that shall apply for approval fails to perform its obligations, the other party may request it to assume liability for 

breach of the obligations", which potentially is more extensive and provides for further protection of the affected party. 

However, the actual implementation of Article 502 of the PRC Civil Code in practice remains to be seen. 



PRC Contract Law PRC Civil Code 

Article 13 The parties shall conclude contracts in the 

manner of offer and acceptance. 

Article 471 The parties shall conclude contracts in the 

manner of offer and acceptance or otherwise. 

Article 25 A contract is established when the acceptance 

becomes effective. 

Article 483 A contract is established when the acceptance 

becomes effective, unless otherwise stipulated by the 

law or agreed between the parties. 

Analysis and Comments 

The current PRC Contract Law only provides for the conclusion of contracts through offer and acceptance. Article 471 

of the PRC Civil Code, however, adds "or otherwise". Yet, such other methods to conclude contracts are not further 

specified in the PRC Civil Code and it remains to be seen whether this has any practical implications and, if so, what 

these implications are.  

Article 483 of the PRC Civil Code stipulates that contracts can be established by other means than an acceptance 

becoming effective, if stipulated by law or agreed between the parties. For example, if two parties have orally reached 

an agreement by offer and acceptance, but also agreed that the agreement shall be in writing before it is established, a 

contract will only be established from the time when each party signs, seals or affixes its fingerprint to the contract 

document in accordance with Article 490 of the PRC Civil Code. 
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Conclusion of Contracts 



PRC Contract Law PRC E-commerce Law PRC Civil Code 

Article 33 Where the parties 

conclude a contract in the 

form of a letter, electronic 

message or otherwise, they 

may require that a letter of 

confirmation be signed before 

the conclusion of the contract. 

The contract shall be 

established when the letter of 

confirmation is signed. 

Article 49 Where the information 

on any commodity or service 

released by an e-commerce 

operator meets the conditions of 

an offer, and a client selects the 

said commodity or service and 

successfully submits an order, a 

contract is concluded. If the parties 

concerned have any other 

agreement in this regard, such 

agreement shall prevail. 

[…]  

Article 491 Where the parties conclude a 

contract in the form of a letter, electronic 

message or otherwise and require that a letter 

of confirmation shall be signed, the contract is 

established when the letter of confirmation is 

signed. 

Where the information on any commodity 

or service published by a party via the 

Internet or any other information network 

meets the conditions for an offer, the 

contract is concluded when the other party 

succeeds in choosing such commodity or 

service and submitting an order, unless 

otherwise agreed upon by the parties. 

Analysis and Comments 

Article 491 of the PRC Civil Code specifically deals with the conclusion of electronic contracts. I.e. where the 

information on any commodity or service released by a party through information networks, such as the Internet, meets 

the conditions of an offer, and the other party selects the said commodity or service and successfully submits an order, 

a contract is concluded, unless otherwise agreed by the parties. Such offer, as regulated under Article 472 of the PRC 

Civil Code, shall be a manifestation of intent to conclude a contract with other parties while (i) its contents shall be 

specific and definite and (ii) it shall indicate that the offeror will be bound by it upon acceptance by the offeree. While 

Article 49 of the PRC E-commerce Law deals with e-commerce operators that conduct e-commerce activities on an 

information network, such as the Internet, only, Article 491 of the PRC Civil Code may also cover, for example, non-e-

commerce operators’ activities on online second-hand platforms. 

Article 512, sub-clause 1, of the PRC Civil Code, following Article 51 of the PRC E-commerce Law, further regulates 

that, unless otherwise agreed, where the subject matter of an electronic contract concluded through the Internet or 

other information network is the delivery of goods and the goods are delivered through express logistics, the time of 

signing for receipt by the consignee shall be the time of delivery. If the subject matter of an electronic contract is the 

provision of services, the time specified in the generated electronic voucher or in the physical voucher shall be the time 

of provision of services. If the above voucher does not specify the time or the time specified is inconsistent with the time 

of the actual provision of the services, the time of the actual provision of the services shall be decisive. Where the 

subject matter of an electronic contract is delivered by online transmission, the time of entry of the subject matter into 

the specific system designated by the other party and which can be searched and identified shall constitute the time of 

delivery. Lastly, if the parties to an electronic contract otherwise agree on the method and time of delivering goods or 

providing services, the agreement of the parties shall prevail and be decisive. 

Conclusion of and Time of Delivery regarding Electronic Contracts 
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State Procurement Contracts 

PRC Contract Law PRC Civil Code 

Article 38 In the case that the State, based on 

necessity, issues a mandatory assignment or a state 

procurement order, the relevant legal persons or 

other organizations shall conclude contracts based 

on the rights and obligations as provided for by the 

relevant laws and administrative regulations. 

Article 494 If the State, based on necessity of disaster 

response and relief or epidemic prevention and control or 

other necessity, issues a state procurement order or a 

mandatory assignment, the relevant civil subjects shall 

conclude contracts based on the rights and obligations as 

provided for by the relevant laws and administrative regulations. 

The party which is obliged to make an offer in accordance 

with the provisions of laws and administrative regulations 

shall make a reasonable offer promptly. 

A party which is under an obligation to make an 

acceptance in accordance with the provisions of the law or 

administrative regulations must not refuse to comply with 

the other party's reasonable request to conclude a 

contract. 

Analysis and Comments 

In comparison to the stipulations on State procurement as provided for in the current PRC Contract Law, Article 494 of 

the PRC Civil Code stipulates that in case the State, based on necessities due to emergency situations, disaster relief 

and prevention and control of epidemics or other necessities, issues a mandatory assignment or a state procurement 

order, the relevant civil subjects shall conclude contracts based on the rights and obligations as provided for by the 

relevant laws and administrative regulations. Further, a party that is under the obligation to make an offer in accordance 

with the provisions of laws and administrative regulations shall make a reasonable offer promptly and a party that is 

under the obligation to make an acceptance in accordance with the provisions of the law or administrative regulations 

must not refuse to comply with the other party's reasonable request to conclude a contract. These amendments to the 

provisions as contained in the current PRC Contract Law very likely appear to be a consequence of and response to the 

COVID-19 epidemic. 
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SPC Interpretation on Sale and Purchase Contracts PRC Civil Code 

Article 2 Where parties sign an order to buy, order to 

purchase, reservation book, letter of intention, 

memorandum or any other pre-contract specifying that 

the parties will enter into a sale and purchase contract 

in a certain period, but one party does not discharge 

the obligation on entering into the sale and purchase 

contract and the other party requests such party to 

bear the liability for breach of the pre-contract or 

requests to terminate the pre-contract and claims for 

liquidated damages, the People's Court shall uphold 

such claim. 

Article 495 A subscription order, purchase order, pre-order, 

etc., under which the parties agree to enter into a contract 

within a certain time limit in the future shall constitute a pre-

contract. 

If one party fails to perform the obligation to contract as 

agreed in the pre-contract, the other party may claim 

liability of the party for breach of the pre-contract. 

Analysis and Comments 

Pre-contracts are currently dealt with in Article 2 of the Interpretations of the Supreme People's Court on Issues 

Concerning the Application of Law for the Trial of Cases Involving Disputes over Sale and Purchase Contracts ("SPC 

Interpretation on Sale and Purchase Contracts"). Article 495 of the PRC Civil Code implements general rules on pre

-contracts and extends the applicable scope of pre-contracts from sale and purchase contracts only to now all kinds of 

contracts regulated under the PRC Civil Code.  

After the effectiveness of the PRC Civil Code on 1 January 2021, enterprises are advised to increase awareness when 

signing, e.g., letters of intent, memoranda of understanding or framework agreements and to clearly check and stipulate 

whether such documents shall have a binding effect or not. Regarding the "relevant liabilities for breach of pre-

contracts", the PRC Civil Code leaves it open whether such liabilities only refer to the compensation of loss or may also 

include specific performance, i.e. subsequent signing and performance of a formal contract. How this will be dealt with 

in practice remains to be seen. 
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 Pre-contracts 



 Standard Terms and Conditions 

PRC Contract Law PRC Civil Code 

Article 39 Where standard terms are adopted in a contract, 

the party providing the standard terms shall observe the 

principle of fairness in defining the rights and obligations of 

the parties, draw the attention of the other party in a 

reasonable manner to the terms that exclude or restrict the 

other party's liabilities, and explain the standard terms at 

the request of the other party. 

[…] 

Article 496 […] Where standard terms are adopted in a 

contract, the party providing the standard terms shall 

observe the principle of fairness in defining the rights 

and obligations of the parties, draw the attention of the 

other party in a reasonable manner to the terms that 

exclude or mitigate the other party's liabilities or other 

terms related to the material interest of the other 

party, and explain the standard terms at the request of 

the other party. If the party providing the standard terms 

fails to perform the obligation of drawing attention or 

explanation, causing the other party not to notice or 

understand the terms with its significant interest, the 

other party may claim that such terms do not 

constitute part of the contract. 

  

SPC Interpretation on PRC Contract Law (II) 

Article 9 Where the party providing the standard clauses 

violates the provisions of paragraph 1 of Article 39 of the 

PRC Contract Law on the obligation of reminder and 

explanation, resulting in the failure of the other party to pay 

attention to the exemptible and restrictive clauses regarding 

its liability, a People's Court shall uphold the request of the 

other party for the revocation of such standard clauses. 

Analysis and Comments 

In line with Article 39 of the current PRC Contract Law, Article 496 of the PRC Civil Code defines standard terms as 

clauses (i) which are prepared in advance by one party for repeated use and (ii) which are not negotiated with the other 

party when the contract is concluded.  

Article 496 of the PRC Civil Code extends the scope of the obligations of the party providing the standard terms 

compared to Article 39 of the PRC Contract Law by stipulating that attention shall not only be drawn and explanations 

shall not only be made regarding "terms that exclude or mitigate the other party's liabilities" but also regarding "other 

terms related to the material interest of the other party".  

The scope of the "reasonable manner" as referred to in Article 496 of the PRC Civil Code is not further clarified. Article 

6 of the current SPC Interpretation on PRC Contract Law (II) stipulates in this regard that the party providing the 

standard terms shall be deemed to have adopted a "reasonable manner", if the party highlights the clauses that 

exclude or limit its liability with special features using words, symbols or fonts at the execution of the contract to draw 

the attention of the other party and makes explanations on such standard terms as required by the other party. It 

appears not unlikely that a similar explanation on "reasonable manner" might be included in the upcoming interpretation 

of the SPC on the PRC Civil Code. 

Further, Article 9 of the current SPC Interpretation on PRC Contract Law (II) provides that in case of failure of drawing 

the attention of the other party in a reasonable manner to the terms that exclude or restrict the first party's liabilities, and 

of explaining the standard terms at the request of the other party, "a People's Court shall uphold the request of the 

other party for the revocation of such standard clauses". Article 496 of the PRC Civil Code now stipulates that in such 

case, the other party may claim that such standard terms are not part of the contract. The stipulation in the PRC Civil 

Code does not require a request to a People’s Court and is more in favour of the party the standard terms are 

addressed to.  
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PRC Contract Law PRC Civil Code 

Article 60 The parties shall fully perform their 

obligations as agreed. 

The parties shall, observing the principle of good faith, 

perform such obligations as notification, rendering 

assistance and maintaining confidentiality based on 

the nature and purpose of the contract and in 

accordance with trade practices. 

  

Article 509 The parties shall fully perform their obligations as 

agreed. 

The parties shall, observing the principle of good faith, 

perform such obligations as notification, rendering assistance 

and maintaining confidentiality based on the nature and 

purpose of the contract and in accordance with trade 

practices. 

The parties shall avoid wasting resources, polluting the 

environment and damaging the ecology during the 

performance of the contract. 

Analysis and Comments 

Compared to the respective stipulation of Article 60 of the PRC Contract Law, Article 509 of the PRC Civil Code 

emphasizes that the parties when performing contracts shall "avoid wasting resources, polluting the environment and 

damaging the ecology", which is in line with recent attempts of the State Government to promote environmental 

protection. 
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Emphasis on Protection of the Environment when Performing Contracts 

  Alternative Obligations 

Articles 515 and 516 of the PRC Civil Code newly introduce general rules on alternative obligations. I.e., where there 

are several items in the subject matter of the obligation and the obligor is required to perform only one of them, the 

obligor shall have the right of choice, unless otherwise stipulated by the law or agreed by the parties or there are other 

transaction practices. Where the party with the right to choose fails to make a choice within the agreed period or upon 

expiry of the performance period, and still fails to make a choice within a reasonable period after having been urged to 

do so, the right to choose shall be transferred to the respective other party.  

Further, the relevant party shall promptly notify the respective other if it exercises its option. Upon receipt of such notice, 

the subject matter shall be determined and may not be changed, unless otherwise agreed by the respective other party. 

When there is impracticability in the alternative subject matter, the party entitled to the choice may not choose the 

subject matter which is impracticable, unless the impracticability is caused by the opposing party.  

  Joint and Several Claims and Obligations 

Articles 517 to 521 of the PRC Civil Code newly introduce general rules on joint and several claims and obligations.  

It is clarified that, when there are two or more obligees, and all or part of the obligees may request the obligor to perform 

his or her obligations, the claims shall be joint and several. Vice versa, when there are two or more obligors, and the 

obligee may request all or part of the obligors to perform all of their obligations, the debts shall be joint and several.  

Such provisions, for the first time, expressly stipulate the legal consequences arising from the behaviour of any of the 

multiple obligors or obligees towards the other "joint and several" obligors or obligees.  

E.g., according to Article 519 of the PRC Civil Code, where the proportions between joint and several obligors are 



difficult to determine, they shall be deemed to be equal. If a joint and several obligor actually assumes obligations in 

excess of his or her own share of the debt, it shall have a right of recourse against the other joint and several obligors to 

the extent of the share not performed by the other joint and several obligors for the excess and shall be entitled to the 

rights of an obligee,  provided that the interests of the obligee are not prejudiced.  

Article 520 of the PRC Civil Code stipulates that where some joint and several obligors perform or offset against the 

obligations or place the subject matter in escrow, the obligations of other obligors towards the obligee shall be 

extinguished within the corresponding scope and the first mentioned obligors may exercise recourse against other 

obligors in accordance with the provisions Article 519 of the PRC Civil Code. 

According to Article 521 of the PRC Civil Code, where the proportions between joint and several obligees are difficult to 

determine, they shall be deemed to be equal. Joint and several obligees who have actually accepted obligations shall 

be reimbursed by the other joint and several obligees pro rata. Further, the provisions on joint and several debts in 

Chapter IV of the PRC Civil Code, Performance of Contracts, shall apply mutatis mutandis to joint and several claims. 
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PRC Contract Law PRC Civil Code 

Article 64 Where the parties agree that the obligor 

performs obligations for a third party, if the obligor 

fails to perform the obligations for the third party or 

the performance does not comply with the terms of 

the contract, the obligor shall be liable to the obligee 

for breach of contract. 

Article 522 Where the parties agree that the obligor performs 

obligations for a third party, if the obligor fails to perform the 

obligations for the third party or the performance does not 

comply with the terms of the contract, the obligor shall be 

liable to the obligee for breach of contract. 

Where the law stipulates or the parties agree that a third 

party may directly request an obligor to perform the 

obligations to the third party, if the third party fails to 

expressly refuse [that performance is made to the third party] 

within a reasonable time limit, if the obligor does not 

perform the obligations to the third party or the 

performance does not comply with the terms of the 

contract, the third party may request that the obligor 

assume the liability for breach of contract; and any 

defence of the obligor against the obligee may be 

asserted against the third party. 

Analysis and Comments 

Different from Article 64 of the current PRC Contract Law and the current legal practice in the PRC, Article 522 of the 

PRC Civil Code introduces a third party’s right to directly request an obligor to perform the obligations to the third party, 

if so provided by law or agreed between the obligor and the obligee. It is also clarified that in such case, if the obligor 

does not perform the obligations to the third party or the performance does not comply with the terms of the contract, 

the third party may request that the obligor assume liability for breach of contract towards the third party. 
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 Third Party’s Performance of Obligations and Debt Joining 

Articles 524 and 552 of the PRC Civil Code newly provide for general rules on third party’s performance of obligations 

and debt joining. 

According to Article 524 of the PRC Civil Code, where an obligor fails to perform his or her obligations, and a third party 

has lawful interests in the performance of such obligations, the third party is entitled to perform the obligations on behalf  

of the obligor, unless the obligations can only be performed by the obligor as agreed upon by the parties or in 

accordance with legal provisions or the nature of the obligations. After the obligee has accepted the performance of a 

third party, its obligatory right against the obligor shall be assigned to the third party, unless it is otherwise agreed upon 

by the obligor and the third party. 

Article 552 of the PRC Civil Code provides that where a third party agrees with the obligor on joining in the obligations 

and notifies the obligee, or the third party expresses to the obligee his or her willingness to join in the obligations, and 

the obligee does not expressly reject the joining within a reasonable period, the obligee may request the third party to 

join the obligor in bearing joint and several obligations within the scope of obligations which it is willing to bear. 

Obligations in Favour of Third Parties 



 Unforeseeable Change of Circumstances 

SPC Interpretation on PRC Contract Law (II) PRC Civil Code 

Article 26 Where a party to a contract petitions the 

court to modify or terminate the contract on the 

grounds that the continuous performance of the same 

is obviously unfair to the party or the purpose of the 

contract will not be realized due to occurrence of 

any material change of circumstances that is 

unforeseeable, not caused by force majeure, and not 

a commercial risk after the conclusion of the contract, 

the court shall decide whether the contract shall be 

modified or terminated according to the principle of 

fairness on a case-by-case basis. 

  

Article 533 After a contract has been concluded, and the 

basic conditions for the contract have undergone a major 

change which was unforeseeable by the parties at the time of 

conclusion and which does not belong to commercial risks, if 

it is obviously unfair to one party to continue to perform the 

contract, the party adversely affected may renegotiate with 

the other party; if the negotiation fails within a reasonable 

period, the parties may request a People's Court or an 

arbitration institution to modify or rescind the contract. 

The People's Court or arbitration institution shall take into 

account the actual circumstances of the case and amend or 

rescind the contract pursuant to the principle of fairness. 

Analysis and Comments 

Article 533 of the PRC Civil Code implemented the legal concept of an unforeseeable change of circumstances which 

is currently provided for in Article 26 of the SPC Interpretation on PRC Contract Law (II) at a formal legal level. 

Compared to Article 26 of the SPC Interpretation on PRC Contract Law (II), Article 533 of the PRC Civil Code does not 

require anymore that the change of circumstances shall not be caused by force majeure. Thus, it is expected that also 

if a party is subject to force majeure, it may still assert Article 533 of the PRC Civil Code and apply for an amendment 

or rescission of the contract. This change appears to be a consequence of the COVID-19 epidemic, where it was 

broadly discussed whether Article 26 of the SPC Interpretation on PRC Contract Law (II) is applicable, in addition or 

alternatively to stipulations on force majeure, or not. 

Further, Article 533 of the PRC Civil Code emphasizes that the parties shall first negotiate and try to find an amicable 

solution. Only if negotiations fail, they shall forward the matter to competent institutions. With regard to the latter, Article 

533 of the PRC Civil Code clarifies that such competent institutions are not only People's Courts, but also arbitration 

institutions. 
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 Obligee’s Right of Subrogation 

PRC Contract Law PRC Civil Code 

Article 73 If the obligor neglects to exercise its due 

claims, thus damaging the interests of the obligee, the 

obligee may petition a People's Court to subrogate it to 

the claims of the obligor, unless such claims belong 

exclusively to the obligor. 

The subrogation shall be exercised to the extent of the 

obligee's claims. The necessary expenses incurred by 

the obligee in exercising the subrogation shall be borne 

by the obligor. 

Article 535 If the obligor neglects to exercise its claims or 

the collateral rights relating to the claims, thereby 

affecting the obligee's realization of due claims, the obligee 

may petition a People's Court to subrogate the exercise of 

the obligor's rights against the counterparty in its own 

name, unless such rights belong exclusively to the obligor. 

The subrogation shall be exercised to the extent of the 

obligee's due claims. The necessary expenses incurred by 

the obligee in exercising the subrogation shall be borne by 

the obligor. 

The counterparty's defense against the obligor may be 

asserted against the obligee. 

SPC Interpretation on PRC Contract Law (I) PRC Civil Code 

Article 20 Where in a subrogation suit brought by the 

obligee against the secondary obligor, the People's 

Court finds after trial that a right to subrogation exists, 

the obligation between the obligee and the obligor and 

that between the obligor and the secondary obligor shall 

be extinguished upon the performance of obligation to 

the obligee by the secondary obligor. 

Article 537 Where a People's Court affirms the 

subrogation, the counterparty of the obligor shall perform 

the obligations to the obligee, and after the obligee has 

accepted the performance, the corresponding rights and 

obligations between the obligee and the obligor, and 

between the obligor and the counterparty, shall be 

terminated. Where the obligor's claims or the collateral 

rights relating to the claims against the counterparty are 

subject to preservation or enforcement measures, or the 

obligor is bankrupt, the matter shall be dealt with pursuant 

to the provisions of the relevant laws. 

Analysis and Comments 

The subrogation of claims has been implemented in Articles 535 et. seq. of the PRC Civil Code. Article 535 of the PRC 

Civil Code added "collateral rights relating to the claims" into the circumstances where the obligee may apply before a 

People's Court for a subrogation. 

According to Article 536 of the PRC Civil Code, prior to the maturity of the obligee's claims, where the limitation of 

action for the obligor's claims or the collateral rights relating to the claims is about to expire or the obligor fails to 

declare bankruptcy claims in a timely manner, thus affecting the realization of obligee's claims, the obligee may be 

subrogated to the counterparty of the obligor to request that the counterparty performs the rights for the obligor, or to 

declare to the bankruptcy administrator, or to perform any other necessary act.  

Article 537 stipulates that the rights and obligations between an obligee and an obligor and between an obligor and a 

secondary obligor (now called "the obligor's counterparty" in the PRC Civil Code) shall be terminated where a People's 

Court has affirmed the subrogation, and the counterparty of the obligor has performed the obligations to the obligee, 

and the obligee has accepted the performance.  

Article 537 of the PRC Civil Code clarifies that where the obligor's claims or the collateral rights relating to the claims 

against the counterparty are subject to preservation or enforcement measures, or the obligor is bankrupt, the matter 

shall be dealt with pursuant to the provisions of the relevant special laws. 
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 Obligee’s Right of Revocation of Acts of an 

Obligor 

Articles 538 and 539 of the PRC Civil Code combine the 

current stipulations of Article 74 of the PRC Contract Law 

and Article 18 of the SPC Interpretation on PRC Contract 

Law (II) regarding the circumstances where the act of an 

obligor can be revoked by a competent People’s Court 

and adds 2 additional circumstances.  

According to Article 538 of the PRC Civil Code, where the 

obligor (i) disposes of property rights or interests free of 

charge, (ii) abandons his or her claims, (iii) abandons a 

guarantee of claims, (iv) transfers assets without 

compensation or otherwise, or (v) maliciously extends the 

period for performance of its due claims, thus affecting 

the realization of claims by the obligee, the obligee may 

request that a People's Court revokes the obligor's action. 

According to Article 539 of the PRC Civil Code, where (i) 

an obligor transfers its property at a low price which is 

obviously unreasonable, or (ii) accepts the property of 

another person at a high price which is obviously 

unreasonable, or (iii) provides a guarantee for another 

person, thereby affecting the realization of the obligee's 

claims, and the counterparty of the obligor knows or 

should have known of the relevant circumstances, the 

oblige may petition a people's court for cancelation of the 

obligor's act. 

 Assignment of Claims 

Article 79 of the PRC Contract Law and Article 545 of the 

PRC Civil Code deal with the assignment of claims, which 

is subject to notification of the obligor, and state that the 

obligee may assign, in whole or in part, its claims to a 

third party, except under any of the following 

circumstances: (i) the claims shall not be assigned in light 

of the nature of the claims; (ii) the claims shall not be 

assigned in accordance with the agreement between the 

parties; or (iii) the claims shall not be assigned in 

accordance with the law.  

In relation to the PRC Contract Law, it was disputed 

whether contractually agreed non-assignment clauses 

are valid against bona fide third parties or not (as far as 

we can see, the prevailing opinion among scholars and 

courts favored invalidity in such case). Article 545 of the 

PRC Civil Code now clarifies such issue by expressly 

stating that if "the parties agree that a non-monetary 

claim shall not be assigned, the agreement shall not be 

effective against a third party in good faith" and if "the 

parties agree that a monetary claim shall not be 

assigned, the agreement shall not be effective against a 

third party". 

Articles 547 and 550 of the PRC Civil Code further 

expressly clarify (i) that the assignee's acquisition of 

collateral rights shall not be affected by non-performance 

of registration procedures or non-transfer of the 

possession of such collateral rights and (ii) that any 

additional expenses incurred as a result of the 

assignments of claims shall be borne by the assignor. 

 Assignment of Obligations 

Article 84 of the PRC Contract Law and Article 551 of the 

PRC Civil Code deal with the assignment of obligations 

which is subject to the prior consent of the obligee. Article 

551 of the PRC Civil Code clarifies that the obligor or the 

third party may urge the obligee to give his or her consent 

within a reasonable period of time; if the obligee does not 

give his or her consent, his or her consent shall be 

deemed to have been refused. 

Article 559 of the PRC Civil Code newly stipulates that 

when an obligation is terminated, any collateral right 

accessory to the obligation shall extinguish, except as 

otherwise provided by the law or agreed upon by the 

parties. 
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  Termination of Contracts 

PRC Contract Law PRC Civil Code 

Article 94 The parties to a contract may terminate the 

contract under any of the following circumstances: 

• the purpose of the contract is rendered impossible to 

achieve due to force majeure; 

• any party to the contract indicates expressly or by 

conduct, before the expiration of the performance 

period, that it will not perform its principal obligations; 

• any party to the contract delays performing its principal 

obligations and fails to perform the same within a 

reasonable time period after being urged to do so; 

• any party to the contract delays performing the 

obligations or commits other acts in breach of the 

contract, resulting in the impossibility to achieve the 

purpose of the contract; or 

• other circumstances as provided by the laws. 

Article 563 The parties to a contract may terminate the 

contract under any of the following circumstances: 

• the purpose of the contract is rendered impossible 

to achieve due to force majeure; 

• any party to the contract indicates expressly or by 

conduct, before the expiration of the performance 

period, that it will not perform its principal 

obligations; 

• any party to the contract delays performing its 

principal obligations and fails to perform the same 

within a reasonable time period after being urged to 

do so; 

• any party to the contract delays performing the 

obligations or commits other acts in breach of the 

contract, resulting in the impossibility to achieve the 

purpose of the contract; or 

• other circumstances as provided by laws. 

A non-fixed-term contract with the obligation of 

continuous performance as the content may be 

terminated by a party at any time, provided that the 

party notifies the other party in advance of a 

reasonable time limit. 

Article 95 Where the law provides for or the parties agree 

upon a time limit for the exercise of the right to terminate a 

contract, and no party has exercised the right within the 

time limit, the said right shall be extinguished. 

Where the law does not provide for or the parties does not 

agree upon a time limit for the exercise of the right to 

terminate a contract, and no party exercises the right within 

a reasonable time period after being urged by the other 

party to do so, the said right shall be extinguished. 

Article 564 Where the law provides for or the parties 

agree upon a time limit for the exercise of the right to 

terminate a contract, and no party has exercised the 

right within the time limit, the said right shall be 

extinguished. 

Where the law does not provide for or the parties do not 

agree upon a time limit for the exercise of the right to 

terminate a contract, and no party exercises the right 

within one year after the party has known or should 

have known about the cause for rescission or within 

a reasonable time period after being urged by the other 

party to do so, the said right shall be extinguished. 
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 PRC Contract Law PRC Civil Code 

Article 96 Either party to a contract shall give a notice to 

the other party if it proposes to terminate the contract in 

accordance with the provisions of Paragraph 2 of Article 93 

and Article 94 of the Law. The contract shall be terminated 

when the notice reaches the other party. Where the other 

party objects to such termination, it may petition a People's 

Court or an arbitration institution to confirm the 

effectiveness of the termination of the contract. 

Where the laws or administrative regulations provide that 

the termination of a contract shall be subject to approval or 

registration procedures, the provisions thereof shall govern. 

Article 565 Either party to a contract shall give a notice 

to the other party if it proposes to terminate the contract 

in accordance with the law. The contract shall be 

terminated upon receipt of the notice by the other party. 

If the notice states that the contract will be 

automatically terminated by the obligor's failure to 

perform the obligation within a time limit, and the 

obligor fails to do so, the contract shall be 

terminated at the expiration of the time limit stated 

in the notice. Where the other party objects to such 

termination, either party may petition a People's Court 

or an arbitration institution to confirm the effectiveness 

of the termination of the contract. 

Where a party does not notify the other party but 

directly asserts rescission of the contract pursuant 

to the law by way of filing a lawsuit or applying for 

arbitration, and the People's Court or the arbitration 

institution confirms the said assertion, the contract 

shall be terminated upon delivery of the duplicate 

copy of the statement of claim or the duplicate copy 

of the arbitration application to the other party. 

Article 97 After the termination of a contract, for the part of 

the contract that has not yet been performed, the 

performance shall be terminated; and for the part that has 

been performed, a party to the contract may, in light of the 

status of the performance and the nature of the contract, 

request that the original position be restored or other 

remedial measures be taken, and has the right to claim 

compensation for any loss. 

Article 566 After the termination of a contract, for the 

part of the contract that has not yet been performed, the 

performance shall be terminated; and for the part that 

has been performed, a party to the contract may, in light 

of the status of the performance and the nature of the 

contract, request that the original position be restored or 

other remedial measures be taken, and has the right to 

claim compensation for any loss. 

Where a contract is terminated due to breach of 

contract, the party entitled to terminate the contract 

may request the breaching party to bear the liability 

for breach of contract, unless otherwise agreed 

upon by the parties. 

Unless a security contract provides to the contrary, 

the security provider shall continue to bear security 

liability for the civil liability borne by the obligor 

following the termination of the principal claim-

obligation contract. 
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Analysis and Comments 

>> Termination of Non-fixed-term Contracts 

The PRC Contract Law does not provide for a general stipulation regarding the termination of non-fixed-term contracts. 

Only the stipulations on certain "typical contracts" provide for a respective termination right. E.g., 

• With regard to lease agreements, Article 232 of the PRC Contract Law stipulates that where the term of a lease was 

not prescribed or clearly prescribed and cannot be determined in accordance with Article 61 of the PRC Contract 

Law, such lease is deemed a non-fixed-term lease and either party may terminate the contract at any time, provided 

that the lessor shall give the lessee a reasonable advance notice before it terminates the contract; 

• With regard to work contracts, Article 268 of the PRC Contract Law stipulates that the hirer may terminate the 

contract of hired work at any time, provided that it shall indemnify the hiree for its loss as a result, if any; and  

• With regard to agency agreements, Article 410 of the PRC Contract Law stipulates that either the principal or the 

agent may terminate the agency appointment contract at any time. Where the other party sustains any loss due to 

termination of the contract, the terminating party shall indemnify the other party, unless such loss is due to a reason 

not attributable to the terminating party. 

For all non-fixed-term contracts other than the ones mentioned above, a termination is only possible if the respective 

contract provides for a relevant contractually agreed termination reason, if the parties to the contract mutually agree to 

terminate the contract or if a statutory termination reason, especially one of those stipulated in Article 94 of the PRC 

Contract Law, applies. 

This has now changed considerably. Article 563 of the PRC Civil Code which repeats the statutory termination reasons 

stipulated in Article 94 of the PRC Contract Law now expressly adds that "non-fixed-term contracts with the obligation of 

continuous performance as the content may be terminated by a party at any time, provided that the party notifies the 

other party in advance of a reasonable time limit". This constitutes a remarkable change and, in our view, improvement 

compared to the PRC Contract Law. 

In addition to the general stipulation of Article 563 of the PRC Civil Code, the PRC Civil Code provides for more special 

rules on the termination of specific non-fixed-term contracts, e.g. non-fixed-term Property Service Contracts (Article 948 

of the PRC Civil Code), non-fixed-term Partnership Contracts (Article 976 of the PRC Civil Code), and contracts on the 

permitted use of a portrait (Article 1022 of the PRC Civil Code). Either party may terminate the relevant non-fixed-term 

contracts at any time, provided that it has informed the other party within a reasonable period in advance. 

>> Time period for termination 

According to Article 564 of the PRC Civil Code, in the absence of relevant statutory provisions or a respective agreement 

between the parties, a contract shall be terminated "within one year after the party has known or should have known 

about the cause for the termination or within a reasonable time period after being urged by the other party to do so". 

Otherwise, the termination right shall extinguish. 

So far, such a one-year time period has only been provided for in Article 15 of the Interpretation of the Supreme People's 

Court on Issues concerning the Application of Law in the Trial of Cases Involving Disputes over Contracts for the Sale 

and Purchase of Commodity Housing which stipulates that the right to terminate a house sales contract shall be 

exercised within one year of the date on which the relevant circumstances occurred. Article 564 of the PRC Civil Code 

now states and clarifies that such one-year time period shall, generally, apply to all kind of contracts. 

>> Time of termination 

According to both Article 96 of the PRC Contract Law and Article 565 of the PRC Civil Code, a contract shall, generally, 

be terminated if the (valid) termination notice is received by the other party. 
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Article 565 of the PRC Civil Code further adds the following specifics: 

• If the termination notice states that the contract will be automatically terminated by the debtor's failure to perform the 

obligation within a certain time limit, and the debtor fails to do so, the contract shall be terminated automatically at the 

expiration of the time limit stated in the notice; and  

• Where one party fails to notify the other party and directly claims the termination of the contract by instituting a 

lawsuit or applying for arbitration, if the People's Court or arbitration institution affirms the claim, the contract shall 

be terminated when a copy of the written letter of claims or a copy of the request for arbitration is served to the 

other party. 

>> Consequences of termination 

Article 97 of the PRC Contract Law and Article 566 of the PRC Civil Code stipulate that after the termination of a 

contract, for the part of the contract that has not yet been performed, the performance shall be terminated; and for the 

part that has been performed, a party to the contract may, in light of the status of the performance and the nature of 

the contract, request that the original position be restored or other remedial measures be taken, and has the right to 

claim compensation for any loss. 

Article 566 of the PRC Civil Code further adds and clarifies that where a contract is terminated due to breach of 

contract, the party entitled to terminate the contract may request the breaching party to bear the liability for breach of 

contract, unless otherwise agreed upon by the parties. 
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 Specific Performance and Termination 

PRC Contract Law PRC Civil Code 

Article 110 Where either party to a contract fails to 

perform non-monetary obligations or its performance of 

the non-monetary obligations does not comply with the 

terms of the contract, the other party may request the 

party to render performance except under any of the 

following circumstances: 

• the performance is impossible in law or in fact; 

• the subject matter of the obligation is unfit for 

compulsory performance or the performance costs 

are too high; and 

• the obligee fails to demand performance within a 

reasonable time limit. 

Article 580 Where either party to a contract fails to 

perform non-monetary obligations or its performance of 

the non-monetary obligations does not comply with the 

terms of the contract, the other party may request the 

party to render performance except under any of the 

following circumstances: 

• the performance is impossible in law or in fact; 

• the subject matter of the obligation is unfit for 

compulsory performance or the performance costs are 

too high; and 

• the obligee fails to request performance within a 

reasonable time limit. 

If any of the exceptions set out in the preceding 

paragraph results in the impossibility to realize the 

purpose of the contract, a People's Court or an arbitral 

institution may, as requested by a party, terminate the 

contractual rights and obligations between the parties, 

which however does not affect the liability for breach 

of contract to be borne. 

Analysis and Comments 

Article 580 of the PRC Civil Code now provides for a termination reason in case that the purpose of the contract 

cannot be realized anymore because (i) the performance is impossible due to legal or factual reasons, (ii) the subject 

matter of the obligation is unfit for compulsory performance or the performance costs are too high; or (iii) the obligee 

fails to request performance within a reasonable time limit. The right to apply to a competent People’s Court or 

arbitration institution to terminate a contract in these cases is available for both the defaulting as well as the non-

defaulting party. 

Under the current PRC laws and regulations, the defaulting party may raise an objection against the non-defaulting 

party’s request on specific performance, but is normally not entitled to terminate the contract, unless a contractually 

agreed or statutory termination reason, especially one of those as set out in Article 94 of the PRC Contract Law, 

applies. This has changed under the PRC Civil Code. 

However, in case of a termination due to Article 580 of the PRC Civil Code, the defaulting party may still be held liable 

for breach of contract. According to Article 584 of the PRC Civil Code, the amount of compensation for losses shall, in 

general, be equal to the losses caused by the breach of contract, including benefits receivable after the performance 

of the contract, provided that it shall not exceed the probable losses caused by breach of contract which were 

foreseen or ought to have been foreseen by the breaching party at the time of conclusion of the contract. 
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 Additional Stipulations regarding Liability for Breach of Contract 

According to both Article 107 of the PRC Contract Law and Article 577 of the PRC Civil Code, where a party to a 

contract fails to perform the contractual obligations or its performance does not comply with the terms of the contract, the 

party shall bear liability for breach of contract such as continuing its performance of the obligations, taking remedial 

measures or paying compensation for losses. Article 581 of the PRC Civil Code further adds that, where a party fails to 

perform its obligations or its performance fails to satisfy the terms of the contract and is not allowed to be enforced in 

light of the nature of the obligation, "the other party may request the party to bear the expenses incurred in the 

performance by a third party". 

Article 589 of the PRC Civil Code deals with a delay in acceptance and now expressly stipulates that where the obligor 

has performed his or her obligations as agreed, and the obligee refuses to accept them without justified reasons, the 

obligor may claim compensation for the additional expenses. During the delay in acceptance by the obligee, the obligor 

is not required to pay interest. 

 Shared Liability and Contributory Negligence 

PRC Contract Law PRC Civil Code 

Article 120 Where both parties breach the contract, 

each party shall bear its corresponding liability. 

Article 592 Where both parties breach the contract, each 

party shall bear its corresponding liability. 

Where a breach of contract by one party causes losses to 

the other party, and the other party is at fault in regard to 

the occurrence of such losses, the corresponding amount 

of compensation for the losses may be reduced. 

   

SPC Interpretation on Sale and Purchase Contracts 

Article 30 Where any party to a sale and purchase con-

tract breaches such contract and causes the other party 

to suffer losses, the other party is in fault for the occur-

rence of such loss, and the breaching party claims to 

reduce corresponding compensation for such loss, the 

People's Court shall uphold such claim. 

Analysis and Comments 

Article 592 of the PRC Civil Code, similarly to Article 495 of the PRC Civil Code, transforms relevant stipulations from 

the SPC Interpretation on Sale and Purchase Contracts into the PRC Civil Code and extends the applicable scope of 

the respective rule from sale and purchase contracts only to all kinds of contracts that are governed under the PRC 

Civil Code. In accordance with Article 592, for all contracts, the amount of compensation for losses may be reduced if 

the other party is (also) at fault for the occurrence of the losses. 
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Typical Contracts 

Rules on typical contracts, such as Sales Contracts, Loan Contracts, Lease Contracts and Passenger Transportation 

Contracts, have been amended and are now more specific compared to the respective provisions contained in the 

current PRC Contract Law. Below is a summary on some key changes in Subpart II, Typical Contracts: 

 Sale and Purchase Contracts 

>> Unauthorized Disposition 

>> Reduced or Waived Liability for Defects in Products 

Article 618 of the PRC Civil Code deals with general rules on reduced or waived liabilities for quality defects. It newly 

adds that, where the parties agree on reducing or waiving the seller's liability for a defect in the subject matter, the seller 

shall have no right to assert a reduction or waiver of liability if it failed to notify the buyer of the defect in the subject 

matter as a result of the seller's intentional misconduct or gross negligence. 

PRC Contract Law 
SPC Interpretation on Sale and 

Purchase Contracts 
PRC Civil Code 

Article 51 A contract under which a 

person without the right of disposition 

disposes of the property of another 

person shall be valid upon the ratifi-

cation by the person with such right 

or upon the acquisition of such right 

by the person without such right after 

the conclusion of the contract. 

Article 132 The subject matter to be 

sold shall be owned by the seller or 

shall be the one that the seller is enti-

tled to dispose of. 

Where the transfer of a subject mat-

ter is prohibited or restricted by laws 

and administrative regulations, the 

provisions thereof shall govern. 

Article 3 Where any party claims that 

a contract is void on the ground that 

the seller does not obtain the title to 

or the right to dispose of the subject 

matter upon entering into the con-

tract, the People's Court shall not 

support such claim. 

If the seller causes the title of the 

subject matter unable to be trans-

ferred for not obtaining the title to or 

the right to dispose of the subject 

matter and the buyer requests the 

seller to bear the default liability or 

requests to terminate the contract 

and claims for liquidated damages, 

the People's Court shall uphold such 

claim. 

Article 597 Where the ownership of 

the subject matter cannot be trans-

ferred due to the seller's failure to 

obtain the right of disposition, the 

buyer may terminate the contract and 

request the seller to bear liability for 

breach of contract. 

Where the transfer of the subject 

matter is prohibited or restricted by 

laws and administrative regulations, 

the provisions thereof shall govern. 

Analysis and Comments 

According to Article 51 of the current PRC Contract Law, a contract under which a person without the right of disposi-

tion disposes of the property shall be valid only upon the ratification or upon the acquisition of such right by such per-

son. Article 3 of the SPC Interpretation on Sale and Purchase Contracts, however, differently stipulates that, in gen-

eral, such a contract shall be valid. Article 597 of the PRC Civil Code basically follows Article 3 of the SPC Interpreta-

tion on Sale and Purchase Contracts and stipulates that where the ownership of the subject matter cannot be trans-

ferred due to the seller's failure to obtain the right of disposition, the relevant contract is still valid but can be terminat-

ed.  

Further, according to Article 646 of the PRC Civil Code which states that "where there is any provision on other non-

gratuitous contracts in laws, such provision shall apply; if there is no such provision, the relevant provisions regarding 

sales contracts shall apply mutatis mutandis", Article 597 of the PRC Civil Code may also apply to contracts other 

than sales and purchase contracts if there are no relevant special provisions.  



 Guarantee Contracts 

Articles 681 to 702 of the PRC Civil Code newly deal with Guarantee Contracts. Such provisions mainly follow the 

current PRC Securities Law and the Interpretation of the Supreme People's Court on Certain Issues Regarding the 

Application of the PRC Security Law.  

A guarantee contract is a contract whereby the guarantor and the obligee agree that he or she shall perform his or her 

obligation or bear liability when the obligor fails to perform his or her obligation or any circumstance agreed upon by the 

parties occurs, in order to ensure the realization of the obligation.  

>> General Guarantee for Debts 

PRC Securities Law PRC Civil Code 

Article 19 Where the parties have not agreed on the form 

of guarantee or the agreement is unclear, guarantee 

liability shall be borne as that of a guarantee with joint 

and several liability. 

Article 686 …Where the parties have not agreed on the 

form of guarantee or the agreement is unclear in a 

guarantee contract, guarantee liability shall be borne as 

that of a general guarantee. 

SPC Interpretation on PRC Securities Law 

Article 34 Where the creditor in a general deed of 

guarantee brings a lawsuit against the debtor or applies 

for arbitration before the expiry of the guarantee term, the 

limitation period for action to be taken in relation to 

the guarantee shall be calculated from the effective 

date of the relevant judgment or arbitration award. 

[…]  

Article 694 If the obligee secured by a general guarantee 

institutes a legal action or applies for arbitration against 

the obligor before the expiration of the guarantee term, 

the statute of limitations on the guarantee obligation 

commences from the date on which the guarantor's 

right to refuse to assume the guarantee liability is 

extinguished. 

[…]  

Article 22 Where a creditor lawfully assigns a principal 

credit to a third party during the term of a guarantee, the 

guarantor shall continue to bear guarantee liability within 

the scope of the original guarantee. Where the guarantee 

contract provides for a separate agreement, such 

agreement shall be observed. 

Article 696 If the obligee assigns his or her claim, in 

whole or in part, without notifying the guarantor, such 

assignment is not binding on the guarantor. 

Where a guarantor and an obligee agree that the 

assignment of a claim is prohibited and the obligee 

assigns his or her claim without the written consent of the 

guarantor, the guarantor shall no longer bear guarantee 

liability in respect of the assignee. 

Analysis and Comments 

According to Article 686 of the PRC Civil Code, where the parties have not agreed on the form of guarantee or the agreement 

is unclear in a Guarantee Contract, the guarantee liability shall be borne as that of a general guarantee instead of a 

guarantee with joint and several obligations. Article 687 of the PRC Civil Code defines a general guarantee as a guarantee 

whereby the parties agree that the guarantor shall bear guarantee liability when the obligor fails to perform his or her 

obligations. The guarantor under a general guarantee is entitled, if (i) the dispute regarding the principal contract has not 

undergone litigation or arbitration yet and (ii) the legal enforcement measures have not been made regarding the obligor's 

property when the obligor still fails to perform his or her obligation, to refuse to assume the guarantee obligations, except 

under the following circumstances: (i) the whereabouts of the obligor are unknown, and there is no property for execution; (ii) 

a People's Court has accepted the obligor's bankruptcy case; (iii) where the obligee has evidence to prove that the obligor's 

property is insufficient to fulfil all the obligations or the obligor loses the ability to perform the obligations; and (iv) the 

guarantor has indicated in writing a waiver of the right mentioned in this paragraph.  

Further, according to Article 694 of the PRC Civil Code, the statute of limitations for guarantee obligations now commences 

from "the date on which the guarantor's right to refuse to assume the guarantee liability is extinguished" instead of "the 

effective date of the relevant judgment or arbitration award". 
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>> Guarantor's Right of Recourse in Debts 

PRC Securities Law PRC Civil Code 

Article 31 After a guarantor has borne his guarantee 

liability, he shall have a recourse against the debtor. 

Article 700 After the guarantor has assumed his or her 

guarantee liability, except as otherwise agreed upon by the 

parties, he or she shall have a right of recourse against the 

obligor to the extent of the guarantee liability assumed by 

him or her and shall enjoy the rights of the obligee against 

the obligor provided that the interests of the obligee are not 

prejudiced. 

Analysis and Comments 

Article 700 of the PRC Civil Code expressly stipulates that the guarantor's right of recourse against the obligor is limited 

to the extent of the guarantee liability assumed by him or her. Different from Article 31 of the current PRC Securities 

Law, the guarantor shall further, provided that the interests of the original obligee are not prejudiced, enjoy the rights of 

the obligee against the obligor. Article 702 of the PRC Civil Code now confirms that, where the obligor has the right to 

offset or cancel against the obligee, the guarantor may, within the corresponding scope, refuse to bear guarantee 

liability. 
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 Construction Contracts 

Articles 788 et. seq. of the PRC Civil Code deal with 

Construction Project Contracts, i.e. contracts whereby a 

contractor performs the construction of a project and a 

developer pays the price, including contracts for project 

survey, design and construction. 

According to Article 793 of the PRC Civil Code, if a 

construction contract for a construction project is invalid, 

but the construction project has passed the acceptance 

inspection, indemnification may be made to the contractor 

in an amount as agreed upon in the contract. It also deals 

with the legal consequences where a construction contract 

for a construction project is invalid, and the construction 

project fails to pass the acceptance inspection. In such 

case, the following applies: (i) if the remedied construction 

project passes the acceptance inspection, the developer 

may request the contractor to bear the costs of the 

remedy; and (ii) if the remedied construction project fails 

to pass the acceptance inspection, the contractor has no 

right to claim an indemnification. Where the developer is 

at fault with regard to the losses arising from a 

substandard construction project, it shall bear the 

corresponding liability. 

Article 806 of the PRC Civil Code is newly inserted and 

stipulates that, where the contractor assigns or illegally 

subcontracts a construction project, the developer may 

terminate the contract. The contractor may terminate the 

contract if the main building materials, components, 

fittings and equipment provided by the developer fail to 

meet the compulsory standards, or the developer fails to 

perform its assistance obligations, resulting in the 

contractor's failure to perform the construction work, 

provided that the developer continues to fail to perform the 

corresponding obligations within a reasonable period after 

having been urged to do so. If, after a construction 

contract is terminated, the quality of the completed 

construction project is qualified, the developer shall pay 

the corresponding construction price in accordance with 

the terms of the contract. If the quality of the completed 

construction project is unqualified, Article 793 of the PRC 

Civil Code shall apply mutatis mutandis. 

 Technology Transfer Contracts and 

    Technology License Contracts 

Articles 862 to 877 of the PRC Civil Code deal with 

Technology Transfer Contracts and Technology License 

Contracts. Stipulations on Technology License Contracts 

have been newly introduced into the contract part. Article 

862 newly provides for definitions of Technology Transfer 

Contracts and Technology License Contracts. I.e. a 

technology Transfer Contract is “a contract concluded by 

the right owner of a lawfully owned technology for 

transferring the relevant rights to an existing specific 

patent, patent application or know-how to another person”. 

A Technology License Contract is “concluded by the right 

owner of a lawfully owned technology for licensing the 

relevant rights to an existing specific patent and know-how 

to another person for exploitation and use”. Article 863 of 

the PRC Civil Code further clarifies that a Technology 

Transfer Contract and a Technology License Contract 

shall be made in written form. The other stipulations 

regarding Technology License Contracts, are basically the 

same as the current provisions on Technology Transfer 

Contracts in the PRC Contract Law.  
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 Commission Contracts 

 Intermediary Contracts 

Articles 961 to 966 of the PRC Civil Code deal with Intermediary Contracts, i.e. contracts whereby the intermediary 

presents to the client an opportunity for entering into a contract or provides the client with intermediary services in 

connection with the conclusion of a contract and the client pays a remuneration. The original Chinese terminology of 

Intermediary Contracts has been changed from "居间合同" as used in the current PRC Contract Law to "中介合同" in the 

PRC Civil Code.  

Article 965 of the PRC Civil Code now expressly confirms that where a client uses the trading opportunity or 

intermediary services provided by the intermediary to bypass the intermediary and directly contracts after accepting the 

services from the intermediary, the client shall pay remuneration to the intermediary. Such provision aims to protect the 

legitimate rights of intermediaries. Further, according to Article 966 of the PRC Civil Code, for items in relation to 

Intermediary Contracts which are not regulated under Articles 961 to 966 of the PRC Civil Code, the relevant provisions 

on Commission Contracts shall apply. 

 Other Changes 

In addition to the above-mentioned changes, the PRC Civil Code provides some further changes to the current typical 

contracts. E.g., according to Article 641 of the PRC Civil Code, with regard to retention of title in a sales contract, where 

the ownership of the subject matter retained by the seller has not been registered, the seller may not challenge any bona 

PRC Contract Law PRC Civil Code 

Article 411 A commission contract shall be terminated 

by the death, loss of capacity for civil conduct or 

bankruptcy of the principal or the agent, unless the 

parties have agreed otherwise or it is inappropriate to 

terminate the contract given the nature of the 

entrusted affair(s). 

Article 933 The principal or the agent may terminate a 

commission contract at any time. Where the other party 

sustains any loss due to the termination of the contract, 

except for causes not attributable to the terminating party, the 

terminating party of a commission contract without 

compensation shall compensate the other party for direct 

losses caused by the improper time of the termination, and 

the terminating party of a commission contract with 

compensation shall compensate the other party for direct 

losses and anticipated benefits after the performance of the 

commission contract. 

Analysis and Comments 

According to Article 411 of the current PRC Contract Law, a Commission Contract shall be terminated by the death, 

loss of capacity for civil conduct or bankruptcy of the principal or the agent, unless the parties have agreed otherwise or 

it is inappropriate to terminate the contract given the nature of the entrusted affair(s).  

According to Article 933 of the PRC Civil Code, the principal or the agent may terminate a Commission Contract at any 

time. Where the other party sustains any loss due to the termination, except for causes not attributable to the 

terminating party, the terminating party of a Commission Contract without compensation shall compensate the other 

party for direct losses caused by the improper time of the termination.  The terminating party of a Commission Contract 

with compensation shall compensate the other party for direct losses as well as the anticipated benefits after the 

performance of the Commission Contract. 
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fide third party. Article 680 of the PRC Civil Code now expressly stipulates that it is prohibited to lend at high interest 

rates and loan interest rates shall not violate the relevant provisions of the State. Further, Article 734 of the PRC Civil 

Code adds that upon the expiration of a lease term, the lessee shall have the priority to lease premises under the same 

conditions. According to Article 819 of the PRC Civil Code, passengers are required to render active assistance and 

cooperation regarding reasonable arrangements made by a carrier for safe transportation. 

 Newly introduced Typical Contracts 

In addition to the 15 types of typical contracts contained in the current PRC Contract Law, 4 additional kinds of typical 

contracts have been included into Chapter III of the PRC Civil Code, i.e. Factoring Contracts, Guarantee Contracts, 

Property Service Contracts and Partnership Contracts. 
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>> Factoring Contract 

Articles 761 to 769 of the PRC Civil 

Code deal with Factoring Contracts, 

i.e. contracts whereby the obligee of 

accounts receivable assigns its 

existing or future accounts receivable 

to a factor, who provides services 

such as financial facilities, 

management or collection of 

accounts receivable, and guarantees 

for the payment by obligors of 

accounts receivable.  

So far, there were no specific 

provisions dealing with factoring in 

the PRC Contract Law and People's 

Courts normally deal with relevant 

disputes according to the general 

stipulations on assignments and in 

line with the general (international) 

practices regarding factoring. The 

PRC Civil Code now clarifies the 

definition, content and form of 

Factoring Contracts, the legal 

consequences in case of fictitious 

receivables, the obligation of the 

factor to indicate its identity, the 

consequences of changing or 

terminating the basic transaction 

contract without justifiable reasons 

which has an adverse impact on the 

factor, factoring with recourse, 

factoring without recourse, the order 

of settlement of multiple factorings 

and the application of the transfer of 

obligees' rights.  

 

>> Property Service Contracts 

Articles 937 to 950 of the PRC Civil 

Code deal with Property Service 

Contracts. Most stipulations have 

been drafted on the basis of the 

current Regulations on Property 

Management (Revised in 2018) and 

the Interpretations of the Supreme 

People's Court on Several Issues 

concerning the Specific Application of 

Law in Hearing Cases of Property 

Service Disputes. A Property Service 

Contract is a contract whereby a 

property management service 

provider provides an owner with 

property management services, such 

as maintenance of buildings and 

auxiliary facilities, environmental 

cleaning, and management and 

maintenance of good order in the 

property management service area, 

and the owner pays a management 

fee. Articles 937 to 950 of the PRC 

Civil Code, inter alia, deal with the 

rights and obligations of property 

service providers as well as the 

establishment and termination of 

Property Service Contracts. 

 

 

 

 

 

 

>> Partnership Contract 

Articles 967 to 978 of the PRC Civil 

Code deal with Partnership 

Contracts and transformed relevant 

provisions of the current General 

Principles of the PRC Civil Law into 

the PRC Civil Code. A Partnership 

Contract is an agreement whereby 

two or more partners share the 

profits and risks for a common 

cause. Articles 967 to 978 of the 

PRC Civil Code contain stipulations, 

inter alia, on the contribution liability 

of partners, partnership property, 

decisions on partnership affairs, 

remuneration of partners, 

distribution or sharing of profits or 

losses of a partnership, transfer of 

property to third parties, the 

partners' right of subrogation, the 

term of a partnership, the 

termination of Partnership Contracts 

and the distribution of the remaining 

partnership property. 



Subpart III, Quasi Contracts, of Chapter III of the PRC 

Civil Code newly provides for general rules on agency 

without authority (gestio negotiorum) and unjust 

enrichment.   

 Agency Without Authority  

(Gestio Negotiorum) 

Articles 979 to 984 of the PRC Civil Code deal with 

agency without authority (gestio negotiorum). These 

provisions, inter alia, state that where an administrator 

who does not have statutory or contractual obligations 

manages the affairs of others to avoid losses to the 

interests of others, the administrator may request the 

beneficiaries to reimburse the necessary expenses for 

managing the affairs. Where the administrator suffers 

losses from managing relevant affairs, the administrator 

may further request the beneficiaries to pay appropriate 

compensation. However, where the management 

matters do not comply with the true intent of the 

beneficiaries, the administrator shall not be entitled to 

the rights stipulated above, except where the true intent 

of the beneficiaries is contrary to laws or public order 

and morals. Further, the administrator shall manage the 

affairs of others in a manner in favour of the 

beneficiaries. Where the discontinued administration is 

unfavourable to the beneficiaries, it shall not be 

discontinued without justified reasons. In addition, the 

administrator shall promptly notify the beneficiaries when 

managing their affairs (if possible), it shall report the 

status of administration matters to the beneficiaries upon 

completion of the respective administration and promptly 

hand over the property obtained from managing relevant 

affairs to the beneficiaries. 

 Unjust Enrichment 

Articles 985 to 988 of the PRC Civil Code deal with 

unjust enrichment. According to these provisions, where 

a beneficiary obtains unjust benefits without any legal 

basis, the person who suffers losses may request the 

beneficiary to return the benefits obtained, except under 

any of the following circumstances: (i) payments made 

for the fulfilment of moral obligations; (ii) payment of 

debts prior to maturity; and (iii) repayment of debts 

knowingly with no payment obligation. Where a 

beneficiary does not know and should not have known 

that the benefit it obtains has no legal basis and the 

benefit it obtains no longer exists, the beneficiary shall 

not be obligated to return such benefit. Where a 

beneficiary knows or should have known that the benefit 

it has obtained does not have a legal basis, the person 

suffering losses may request the beneficiary to return the 

benefit it has obtained and compensate the person for 

his or her losses in accordance with the law. Where a 

beneficiary has transferred the obtained benefits 

gratuitously to a third party, the person suffering losses 

may request the third party to bear the obligation to 

return the benefits within a corresponding scope. 
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Quasi Contracts 

 



 

Property Law Part 

The Property Rights Part is divided into 4 sub-parts, i.e., General Provisions, Ownership, Usufruct and 

Security Interests. Compared to the currently effective PRC Property Law which governs the regime of 

property rights, except for the newly added Right of Habitation, the Property Rights Part of the PRC Civil 

Code basically follows the structure of the PRC Property Law with some revisions and supplements. With 

the taking effect of the PRC Civil Code, the PRC Property Law will cease to be effective on 1 January 

2021. 
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Below is a comparison of the key provisions of the Property Rights Part of the PRC Civil Code and the 

relevant, currently-effective laws, regulations and judicial interpretations of the PRC Supreme People’s Court. 



Relevant currently-effective Laws, Regulations and 
Judicial Interpretations of the PRC Supreme People’s 
Court 

PRC Civil Code 

/ Article 205 This Part governs the civil relationships arising 

from ownership and utilization of properties.  

Analysis and Comments 

A newly added clause, compared to the PRC Property Law, which defines the objects which shall be governed by the 

Property Rights Part.  

Provisional Regulations on Real Estate Registration 

Article 28 Any entity or individual who has access to real 

estate registration data shall state its purpose of inquiry to 

the real estate registration authorities and shall not use 

the obtained real estate registration data for purposes 

other than stated; without consent of the right holder 

concerned, no obtained real estate registration data shall 

be disclosed.  

Article 219 An interested party shall not make the 

obtained real property registration information public or 

make illegal use of real property registration materials of 

the right holder. 

Analysis and Comments 

A newly added clause compared to the PRC Property Law. Article 219 follows the content of the Provisional 

Regulations on Real Estate Registration which expressly imposes restrictions on interested parties who obtained real 

property registration materials from publishing and illegal use of such information. Violation of such obligation will lead 

to compensation liability according to Article 32 of the Provisional Regulations on Real Estate  Registration. However, 

the aforementioned regulations are a provisional version. According to the Work Plan on Legislation 2020 issued by 

the Ministry of Natural Resources dated 04 June 2020, the draft of the PRC Law on Real Estate Registration will be 

submitted to the State Council for review. It remains to be seen if there will be any corresponding liabilities for breach 

of such obligations under the future PRC Law on Real Estate Registration.  
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Relevant currently-effective Laws, Regulations and 
Judicial Interpretations of the PRC Supreme People’s 
Court 

PRC Civil Code 

PRC Property Law 

Article 20 A party concerned who has concluded a sale 

and purchase agreement on the housing property or other 

right of real property may, for the purpose of ensuring 

realization of future property right, apply to the registration 

authority for pre-registration pursuant to the agreement. 

Without the consent of the right holder specified in the pre

-registration, any disposal of the real property after the 

pre-registration shall not be valid. 

After the pre-registration, where the creditor's rights are 

terminated or an application for registration is not made 

within 3 months from the date on which registration of real 

property can be performed, the pre-registration shall 

become void.  

Article 221 Where the parties enter into an agreement on 

the sale of a housing property or any other agreement on 

rights of real property, they may apply to the registration 

authority for a pre-registration so as to ensure the 

realization of property rights in the future. Without the 

consent of the right holder specified in the pre-

registration, any disposal of the real property after the pre

-registration shall not be valid. 

After the pre-registration, where creditor's rights are 

terminated or an application for registration is not made 

within 90 days from the date on which registration of real 

property can be performed, the pre-registration shall 

become void.  

Analysis and Comments 

Article 221 expand the scope of pre-registration of real property. According to the PRC Property Law, pre-registration is 

limited to sale and purchase of houses and other real property. After enactment of the PRC Civil Code, pre-registration 

can be used for all kinds of real property rights transactions. The currently effective Regulations on Real Estate 

Registration are a provisional version. According to the Work Plan on Legislation 2020 issued by the Ministry of Natural 

Resources dated 04 June 2020, the draft of the PRC Law on Real Estate Registration will be submitted to the State 

Council for review. It remains to be seen if there will be any implementing rules promulgated before the enactment of 

the PRC Civil Code. 

Upon pre-registration, a property right arising from the agreement regarding real property is created and can be 

enforced against third parties. 

Also, along with other clauses which have time limits of 3 months, the time limit for exercising the exclusive right   to 

register the ownership of a real property has been changed to 90 days starting from the day when all the pre-conditions 

for the registration are satisfied.  
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Relevant currently-effective Laws, Regulations and 
Judicial Interpretations of the PRC Supreme People’s 
Court 

PRC Civil Code 

PRC Property Law 

 

Article 44 Immovables or movables of entities and 

individuals may be requisitioned pursuant to statutory 

authorization and procedures stipulated by law for 

emergency rescue and disaster relief, etc. Such 

immovable or movable property shall, after use, be 

returned to the owners. In case the immovable or 

movable property owned by an entity or individual is 

requisitioned or damaged or lost after being requisitioned, 

corresponding compensation shall be made.  

Article 245 Immovables or movables of organizations 

and individuals may be requisitioned pursuant to the 

statutory authorization and procedures stipulated by law 

for emergency rescue and disaster relief, epidemic 

prevention and control etc. Such immovable or movable 

property shall, after the use, be returned to the owners. In 

case the immovable or movable property owned by an 

organization or individual is requisitioned or damaged or 

lost after being requisitioned, corresponding 

compensation shall be made.  

Analysis and Comments 

Given the background of the outbreak of COVID-19, epidemic prevention and control is expressly added into the 

causes for requisition.  

/ Article 248 Uninhabited sea islands shall belong to the 

State and the State Council shall exercise the ownership 

of uninhabited sea islands on behalf of the State.  

Analysis and Comments 

This is a newly added clause. Given the lack of provisions on the ownership of uninhabited sea lands, unauthorized 

utilizations occurred. Article 248 clarifies the ownership of uninhabited sea lands which improves the administration of 

such islands from the State side.  
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Relevant currently-effective Laws, Regulations and 
Judicial Interpretations of the PRC Supreme People’s 
Court 

PRC Civil Code 

PRC Property Law 

The owners shall jointly decide on the following matters:  

(1) Draft and revise the rules for owners' general meetings;  

(2) Draft and revise the management rules for the building 

and auxiliary facilities;  

(3) Elect the owners' committee or replace owners' 

committee members;  

(4) Appoint and dismiss estate services enterprises or other 

managers;  

(5) Raise and apply maintenance and repair funds for 

building and auxiliary facilities;  

(6) Modify and redevelop building and auxiliary facilities; 

and  

(7) Any other significant matter relating to co-ownership and 

co-management rights.  

A decision on a matter stipulated in item (5) or (6) of the 

preceding paragraph shall require the consent of two-thirds 

or more of the owners, whose ownership of exclusive areas 

constitute two-thirds or more of the total area of the building. 

A decision on any other matter stipulated in the preceding 

paragraph shall require the consent of a simple majority of 

the owners, whose ownership of exclusive areas constitute 

more than half of the total area of the building.  

Interpretations of the Supreme People's Court on Several 

Issues Concerning the Application of Law in the Trial of 

Cases Involving Disputes over Partitioned Ownership of 

Buildings  

Article 14 Where the construction entity or other parties 

occupy or dispose common parts, change their use functions 

or use them for business use without consent and the right 

holder claims for nuisance abatement, restoration, invalidity 

confirmation or loss compensation, people's courts shall 

support such claims. 

As for using common parts for business use as specified in 

the preceding paragraph, if the right holder claims that the 

violator shall put the proceeds with rational cost deducted 

into the special maintenance fund or use for other purposes 

the owners jointly decide, People's Courts shall support such 

claims. 

The violator shall bear the burden of proof for the cost and its 

rationality.  

Article 278 The following matters shall be decided jointly 

by the owners: 

(1) Formulating and amending the rules of procedure for 

the owners' congress;  

(2) Formulation and revision of management regulations;  

(3) Election of the owners' committee or replacement of 

the members of the owners' committee;  

(4) Selecting and dismissing the property service 

enterprise or any other administrator;  

(5) Using maintenance funds for buildings and auxiliary 

facilities; and  

(6) Raising funds for maintaining buildings and auxiliary 

facilities;  

(7) Renovation or reconstruction of buildings and 

auxiliary facilities;  

(8) Changing the use of common areas or conducting 

business activities by using the common areas; and  

(9) Other important matters related to common 

ownership and joint management rights.  

Matters to be jointly decided by the owners shall be voted 

by the owners whose exclusive parts account for two-

thirds or more of the total areas and the number of which 

accounts for two-thirds or more of the total number of 

owners. A decision on any matter stipulated in Items (6) 

through (8) of the preceding paragraph shall require the 

consent of the voting owners whose exclusive parts 

accounts for three-fourths or more of the total areas and 

the number of which accounts for three-fourths or more of 

the total number of owners. And a decision on any other 

matter stipulated in the preceding paragraph shall require 

the consent of the voting owners whose exclusive parts 

account for half or more of the total areas and the number 

of which accounts for more than half of the total number 

of owners.  
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Analysis and Comments 

• This item “use of maintenance funds” was removed from the “major matters” as stipulated in the PRC Property Law 

and thus, in the future will be subject to a lower threshold on voting.  

• With reference to the provision of the Interpretations of the Supreme People's Court on Several Issues Concerning 

the Application of Law in the Trial of Cases Involving Disputes over Partitioned Ownership of Buildings, Article 278 

of the PRC Civil Code added “change of the use of common areas or conducting business activities by using 

common areas” into the matters which shall be subject to the joint approval of the owners.  

• To summarize, for major matters including Items (6) to (8), the approvals of the voting owners whose exclusive 

parts accounts for 1/2 (2/3 * 3/4) or more of the total areas and the number of which accounts for 1/2 or more of the 

total number of owners are required. 

For matters other than Items (6) to (8) listed in Article 278, the approvals of the voting owners whose exclusive parts 

accounts for 1/3 (2/3 * 1/2) or more of the total areas and the number of which accounts for 1/3 or more of the total 

number of owners are required. 

According to the Explanation on the Draft of the PRC Civil Code made by the National People’s Congress Standing 

Committee dated 22 May 2020, such lowered benchmark for voting aims to solve the difficulties to reach an 

agreement by owners in the course of property management.  
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Relevant currently-effective Laws, Regulations and 
Judicial Interpretations of the PRC Supreme People’s 
Court 

PRC Civil Code 

Interpretation of the Supreme People's Court on Issues 

concerning the Application of the Property Law of the 

People's Republic of China (I) 

Article 11 Where there are stipulations agreed by co-

owners by shares during the period of preemptive 

purchase right, such provisions shall be applied. Where 

there is no stipulation, or the stipulations are not clear, 

the following provisions shall apply:  

(1) Where a period of exercising is specified in the notice 

on the "same conditions" issued by the transferor to 

the co-owners by shares, it shall be exercised within 

such period.  

(2) Where no period of exercising is specified in such 

notice or if such period is less than 15 days from the 

receipt of the notice, the period of exercising shall be 

15 days.  

(3) Where no such notice is sent from the transferor, the 

period of exercising shall be 15 days from the day 

when the co-owners by shares know or should have 

known the final "same conditions". or  

(4) Where no such notice is sent by the transferor, and 

the day the co-owners by shares know or should 

have known the final "same conditions" cannot be 

confirmed, the period of exercising shall be six 

months from the date the share of the co-ownership 

is transferred.  

Article 306 Where a co-owner by shares transfers his 

share of jointly owned immovable or movable property, 

he shall notify other co-owner(s) of the transfer conditions 

in time. Other co-owner(s) shall exercise their right of 

preemption within a reasonable period. 

If more than two other co-owners intend to exercise their 

right of preemption, they shall determine their respective 

purchase percentage through consultation. If such 

consultation fails, they shall exercise their right of 

preemption in proportion to their respective co-ownership 

shares at the time of transfer.  

Analysis and Comments 

This is a newly added clause. With reference to the relevant judicial interpretation of the Supreme People’s Court, 

Article 306 of the PRC Civil Code expressly imposes notification obligations on the co-owners by shares and clarifies 

the provisions on how to exercise preemption rights.  
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Relevant currently-effective Laws, Regulations and 
Judicial Interpretations of the PRC Supreme People’s 
Court 

PRC Civil Code 

Opinions of the Supreme People's Court on Several 

Issues concerning the Implementation of the General 

Principles of the Civil Law of the People's Republic of 

China (Trial Implementation) 

Article 86 Where a non-property owner adds fixture to 

the property of any other person that he uses, and the 

property owner agrees to such adding and reaches 

agreement on how to deal with the fixture, the agreement 

shall be followed. If there is no agreement and the parties 

cannot reach an agreement through negotiation, the 

property owner may order to dismantle the fixture if it can 

be dismantled. If the fixture cannot be dismantled, it may 

be given to the property owner after being converted into 

money. If dismantle of such fixture results in any loss of 

the property owner, the non-property owner shall bear 

compensation liabilities.  

Article 322 The ownership of a property arising from 

processing, attachment or mixing shall be determined 

according to the agreement where available. Where no 

agreement exists, or the agreement is unclear, the 

ownership shall be determined in accordance with the 

law. Where the law does not provide stipulations, the 

ownership shall be determined in accordance with the 

principles of maximizing the utilization of the property and 

protecting bona fide parties. If one party's fault or the 

confirmation of the ownership of property has caused 

damage to the other party, compensation or indemnity 

shall be made.  

Analysis and Comments 

This is a newly added clause. With partly reference to the opinions issued by the Supreme People’s Court, Article 322 

of the PRC Civil Code clarifies the ownership of attached fixtures where properties are processed, attached or mixed 

and sets out the handling principle where no law or regulation is applicable.  
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PRC Property Law 

Article 136 Newly created rights to use construction land 

shall not infringe any existing usufructuary rights.  

Article 346 Creation of the right to use construction land 

shall conform to the requirements of conservation of 

resources and environmental protection and the 

provisions of laws and administrative regulations on land 

use and shall not harm existing usufructuary rights.  

Analysis and Comments 

Following the principle of resources conservation and ecological environment protection stated in Article 9 of the PRC 

Civil Code, such principle is specified for granting a construction land use right. Such granting of construction land use 

right shall be line with the provisions on the planning purpose of the concerned land plot and shall not infringe the 

already existing usufructuary rights. 

 

For example, according to the Soil Environmental Quality Risk Control Standard for Soil Contamination of Construction 

Land, the soil contamination risk screening indexes  for residential land and industrial land are different. The land 

resources authorities cannot grant land use rights in a residential area to an industrial project, especially a heavily 

polluting one. Granting land use rights shall fit in the planning use of the surrounding area.  



Relevant currently-effective Laws, Regulations and 
Judicial Interpretations of the PRC Supreme People’s 
Court 

PRC Civil Code 

PRC Property Law 

Article 138 Where use right of construction land is 

created in the form of bidding, auction, agreement, etc., 

the parties shall enter into a written contract for granting 

of such right. 

A contract on granting of construction land use right shall 

generally contain the following items:  

(1) Names and domiciles of the parties;  

(2) Boundaries and area, etc. of the land;  

(3) Space to be occupied by buildings, structures and 

auxiliary facilities thereof; 

(4) Purpose of use; 

(5) Terms of use;  

(6) Payments of granting fees and other expenses; and  

(7) Dispute settlement.. 

Article 348 Where use rights of construction land are 

created in the form of bidding, auction, agreement, etc., 

the parties shall enter into a written contract for granting 

of such right. 

A contract on granting of construction land use rights 

shall generally contain the following items: 

(1) Names and domiciles of the parties;  

(2) Boundaries and area, etc. of the land;  

(3) Space to be occupied by buildings, structures and 

auxiliary facilities thereof;  

(4) Purpose of use and planning conditions;  

(5) Term of the construction land use right;  

(6) Payments of granting fees and other expenses; and  

(7) Dispute settlement.  

Analysis and Comments 

Planning conditions are expressly added in the terms which shall be contained in a construction land use right granting 

contract. 

Although no such requirement was stipulated in the currently effective PRC Property Law, in practice, planning 

conditions are usually already included in the templates of land use right granting contracts issued by local 

governments, or at least incorporated in the template as an appendix or as supplementary terms. Planning conditions 

usually contain indexes like planning use of the land plot, building density, floor area ratio, green area ratio, height 

limits of buildings, etc. Failure to meet planning conditions will result in breach of the land use right granting contract 

and various liabilities depending on the seriousness of the breach.  
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Relevant currently-effective Laws, Regulations and 
Judicial Interpretations of the PRC Supreme People’s 
Court 

PRC Civil Code 

PRC Property Law 

Article 149 The term of construction land use right for 

residential property shall be automatically renewed upon 

expiry. 

 

The term of construction land use right for non-residential 

property shall be renewed upon expiry pursuant to the 

provisions of the law. In case there is any agreed 

stipulation on the ownership of buildings and other real 

properties on the aforesaid land, such stipulation shall 

prevail. In the case of no or unclear stipulations, the 

ownership shall be determined in accordance with the 

provisions in the laws and administrative regulations.  

Article 359 The term of construction land use right for 

residential property shall be automatically renewed upon 

expiry. The payment, reduction of or exemption from the 

renewal fee shall be handled in accordance with the 

provisions of laws and administrative regulations. 

The term of construction land use right for non-residential 

property shall be renewed upon expiry pursuant to the 

provisions of the law. In case there is any agreed 

stipulation on the ownership of buildings and other real 

properties on the aforesaid land, such stipulation shall 

prevail. In the case of no or unclear stipulations, the 

ownership shall be determined in accordance with the 

provisions in the laws and administrative regulations.  

Analysis and Comments 

Article 359 for the first time, specifies that a fee shall be paid for such renewal of construction land for residential 

property unless exempted by laws or regulations. This clause may cause the concern of additional land use right fees 

having to be paid in the general public. 

According to the Reply on How to Properly Deal with Several Cases of Expiry of Land Use Right for Residential 

Property issued by the Department of Land Resources of the State Council to the Department of Land Resources of 

Zhejiang Province, upon expiry of the land use right for residential property, no application of renewal is required, and 

no fees shall be charged by the land resources authorities at the city and county levels. However, the rules set out by 

this reply are for handling the limited case in Zhejiang Province. 

As set out by Article 359, it seems renewal with payment of fee shall be the principle. The detailed implementing rules 

are still under debate. Given the uniqueness and sensitivity of the private ownership over real property in China, it is 

expected that such legislation may take longer. 

On the other hand, the provisions on non-residential construction land remain unchanged. According to the PRC Law 

on the Administration of Urban Real Estate, where a land use right holder needs to continue to use the piece of land 

upon expiry of the term of use stipulated in the land use right granting contract, the land use right holder shall apply for 

extension no later than one year prior to expiry of the term. Such application shall be approved, unless the land needs 

to be requisitioned for public interest. Where extension of the term is approved, a new land use right granting contract 

shall be concluded, and a granting fee for the shall be paid as required.  
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Relevant currently-effective Laws, Regulations and 
Judicial Interpretations of the PRC Supreme People’s 
Court 

PRC Civil Code 

/ Article 366 The holder of the right of habitation shall, 

according to the stipulations of a contract, have the 

usufruct to possess and use the dwelling house of others 

so as to meet the needs of living and dwelling. 

 

Article 368 The right of habitation shall be established 

without compensation, unless otherwise agreed by the 

parties. Those who establish the right of habitation shall 

apply to the registration authority for registration of the 

right of habitation. The right of habitation shall be 

established upon registration. 

 

Article 369 The right of habitation shall not be transferred 

or inherited. The dwelling house on which the right of 

habitation is established shall not be leased except where 

the parties agree otherwise. 

 

Article 370 The right of habitation shall be terminated 

upon the expiration of its term or upon the death of the 

person who has the right of habitation. Upon termination 

of the right of habitation, deregistration formalities shall 

be promptly completed. 

 
Article 371 The relevant provisions of this Chapter shall 
apply mutatis mutandis to the establishment of the right of 
habitation in the form of wills.  

Analysis and Comments 

Right of habitation is a newly created usufructuary right in the PRC Civil Code. The holder of a right of habitation has 

the right to occupy and use the dwelling house of others upon registration based on an agreement or a will. 

 

According to the Explanation on the Draft of the PRC Civil Code made by the National People’s Congress Standing 

Committee, right of habitation is for the purpose of “a stable living and dwelling need (of the right holder”). Further, 

according to the Explanations on Submission of the Sub-parts of the PRC Civil Code (draft) for Review made by the 

National People’s Congress Standing Committee on 27 August 2018, right of habitation is for “providing a legal 

safeguard for public rental housing (available for people who cannot afford buying an apartment nor are qualified for low

-incoming housing) and house-for-pension program (selling housing to the government in exchange for pension)”. 

Given its non-profit purpose, right of habitation is not allowed to be transferred or inherited.  
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Relevant currently-effective Laws, Regulations and 
Judicial Interpretations of the PRC Supreme People’s 
Court 

PRC Civil Code 

PRC Property Law 

First paragraph of Article 172 

For the establishment of collateral rights, a security 

contract shall be entered into in accordance with this law 

and other related laws. A security contract shall be 

subordinate to the principal contract. The security contract 

shall be deemed invalid when the principal contract 

becomes void, unless otherwise prescribed by the law.  

First paragraph of Article 388 

For the establishment of collateral rights, a security 

contract shall be entered into in accordance with the PRC 

Civil Code and other related laws. Security contracts 

include mortgage contracts, pledge contracts and other 

contracts with function of security. A security contract shall 

be subordinate to the principal contract. The security 

contract shall be deemed invalid where the principal 

contract becomes void, unless otherwise prescribed by 

the law.  

Analysis and Comments 

Article 388 of the PRC Civil Code further clarifies the scope of security contracts. Besides the traditional mortgage 

contracts and pledge contracts, contracts with function of security are also deemed as security contracts. With such 

definition, for example, a factoring contract, which was newly added in the Contracts Part of the PRC Civil Code as 

Article 761, is also a kind of security contract. Thus, compared to before, the scope of security contracts is extended.  

49 | CMS, China Guide on new PRC Civil Code 



Relevant currently-effective Laws, Regulations and 
Judicial Interpretations of the PRC Supreme People’s 
Court 

PRC Civil Code 

PRC Property Law 

Article 184 The following properties shall not be 

mortgaged: 

(1) land ownership;  

(2) use rights of cultivated land, residential sites, land set 

aside for private use, hilly land set aside for private 

use, and other land owned by collectives, except 

those that may be mortgaged as prescribed by the 

law;  

(3) educational, medical and health and other public 

welfare facilities of institutions and social groups with 

the aim of benefiting the public such as schools, 

kindergartens, hospitals, etc.;  

(4) properties with unclear or controversial ownership or 

use rights;  

(5) properties legally confiscated, seized or supervised 

over; and  

(6) other properties that cannot be mortgaged as 

prescribed by law or administrative regulations.  

Article 399 The following properties shall not be 

mortgaged: 

(1) land ownership;  

(2) use rights of residential sites, land set aside for 

private use, hilly land set aside for private use, and 

other land owned by collectives, except those that 

may be mortgaged as prescribed by the law;  

(3) educational, medical and health and other public 

welfare non-profit legal persons established with the 

aim of benefitting the public such as schools, 

kindergartens, medical institutions, etc.;  

(4) properties with unclear or controversial ownership or 

use rights;  

(5) properties legally confiscated, seized or supervised; 

and  

(6) other properties that cannot be mortgaged as 

prescribed by the law or administrative regulations.  

Analysis and Comments 

This article applies to mortgages of both movables and immovables. 

Compared to Article 184 of the PRC Property Law, use right of cultivated land is no longer included in the list of 

properties, which cannot be mortgaged, in the PRC Civil Code. In other words, the use right of cultivated land can be 

mortgaged after the PRC Civil Code comes into effect on 1 January 2021.  
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Relevant currently-effective Laws, Regulations and 
Judicial Interpretations of the PRC Supreme People’s 
Court 

PRC Civil Code 

PRC Property Law 

Article 185 When setting a mortgage right, the parties 

concerned shall enter into a written mortgage contract. 

 

A mortgage contract shall generally contain the following 

items: 

(1) the categories and amounts of the secured claims;  

(2) the term for the obligor to pay debts;  

(3) the name, quantity, quality, condition, location, 

attribution of ownership or use rights of the 

mortgaged property; and  

(4) the scope of the security. 

Article 400 When establishing a mortgage right, the 

parties concerned shall enter into a written mortgage 

contract. 

A mortgage contract shall generally contain the following 

items: 

(1) the category and amount of the secured claims;  

(2) the term for the obligor to settle debts;  

(3) the name, quantity, etc. of the mortgaged property; 

and  

(4) the scope of the security. 

Analysis and Comments 

This article applies to mortgages of both movables and immovables. 

Compared to the stipulation in the PRC Property Law, the terms of a mortgage contract are simplified in the PRC Civil 

Code. The quality, condition, location, attribution of ownership or use rights of the mortgaged property are no longer 

expressly required in a mortgage contract anymore.  
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PRC Property Law 

Article 186 Prior to the expiration of the term for paying 

debts, the mortgagee and the mortgagor shall not 

stipulate that the ownership of the mortgaged property 

shall be assigned to the mortgagee when the obligor fails 

to pay his due debts.  

Article 401 If prior to the expiration of the term for paying 

debts, the mortgagee and the mortgagor agree that the 

ownership of the mortgaged property will be assigned to 

the mortgagee when the obligor fails to pay his or her due 

debts, the mortgagee may only seek preferential 

payments in respect of the mortgaged property in 

accordance with the law.  

Analysis and Comments 

This article applies to mortgages of both movables and immovables. 

Compared to the PRC Property Law, the PRC Civil Code clearly stipulates the legal consequences of reaching an 

agreement prior to expiration of the term for paying debts between mortgagee and mortgagor on transferring the 

mortgaged property to the mortgagee, i.e. such agreement is void and payment regarding the mortgaged property 

made to the mortgagee shall still comply with the sequences stipulated in Article 414 to 416 of the PRC Civil Code.  



Relevant currently-effective Laws, Regulations and 
Judicial Interpretations of the PRC Supreme People’s 
Court 

PRC Civil Code 

PRC Property Law 

Second paragraph of Article 189 

With regard to a mortgage as provided for in Article 181 

hereof, the parties concerned may not challenge the 

buyer who has paid a reasonable price and obtained the 

mortgaged property in the ordinary course of business. 

Article 181 An operator of an enterprise, individually 

owned business or agricultural manufacturing business 

may, upon the written agreement by the parties 

concerned, mortgage manufacturing facilities, raw 

materials, semi-manufactured goods and finished 

products currently owned or to be owned in future. Where 

the obligor fails to pay his due debts or any circumstance 

as agreed by the parties concerned for realizing 

mortgage rights arises, the mortgagee has the right to 

seek preferential payments in respect of the movables 

existing at the time of the realization of mortgage rights.  

Article 404 Where movables are mortgaged, the parties 

concerned shall not challenge a buyer who has paid a 

reasonable price and obtained the mortgaged property in 

the ordinary course of business.  

Analysis and Comments 

This article only applies to mortgages of movables. 

According to the PRC Property Law, only for equipment, raw materials, semi-products and finished products under a 

movables floating mortgage, the parties concerned shall not challenge a buyer who has paid a reasonable price and 

obtained the mortgaged property in the ordinary course of business. However, according to the PRC Civil Code, such 

stipulation applies to all movables under a movables mortgage. In other words, even in a fixed movables mortgage, a 

buyer who has paid a reasonable price in the ordinary course of business of the mortgagor can always obtain the 

ownership of the mortgaged assets. 

Provisions on floating mortgage are stipulated in Article 181 of the PRC Property Law and Article 396 of the PRC Civil 

Code without material changes. In case of a floating mortgage, the value of the mortgaged assets is always floating, 

and the items of the mortgaged assets are always changing during the mortgage term. The detailed list of the 

mortgaged assets can only be finally confirmed before realization, e.g. insolvency event, agreed realization event, etc. 

This is different from a fixed movables mortgage. In a fixed movables mortgage, the list of the mortgaged assets is 

confirmed at the time of conclusion of the mortgage contract and will not automatically change during the business 

operation of the mortgagor.  

Article 404 of the PRC Civil Code tries to find a balance between the interests of a reasonable buyer during the normal 

business operation and the mortgagee. We think the stipulation is reasonable under a floating mortgage. But under a 

fixed mortgage, the mortgagee gets less protection than under the current law. Thus, to protect the interests of the 

mortgagees in a fixed movables mortgage, we suggest that the movables mortgage agreement shall stipulate that 

when the total net value of the mortgaged assets is reduced, the mortgagor is obliged to replace them by assets of 

equivalent value and to duly register the replacement with the competent authorities.  
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Relevant currently-effective Laws, Regulations and 
Judicial Interpretations of the PRC Supreme People’s 
Court 

PRC Civil Code 

PRC Property Law 

Article 186 Where a mortgaged property has been 

leased before a mortgage contract is entered into, the 

mortgage rights shall not impact the original leasehold 

relation. Where a mortgaged property is leased after the 

establishment of mortgage rights, the leasehold relation 

may not challenge the registered mortgage rights.  

Article 405 Where a mortgaged property has been leased 

and transferred for possession before the mortgage rights 

are established, the mortgage rights shall not impact the 

original leasehold relation.  

Analysis and Comments 

This article applies to mortgages of both movables and immovables. 

A difference between Article 405 of the PRC Civil Code and Article 190 of the PRC Property Law is the timeline. 

“Before a mortgage contract is entered into” is changed to “before the mortgage rights are established”. This change 

makes sense since for establishment of mortgage rights over real estate mere conclusion of the mortgage contract is 

not sufficient. Mortgage rights only come into existence upon registration. 

Another difference to be noticed is that the PRC Civil Code emphasizes an additional condition for application of this 

article, i.e. the mortgaged assets shall not only be leased but also possession shall be transferred. Thus, mere 

conclusion of a lease contract no longer seems to be sufficient to claim priority over mortgages, but the lease object 

must have actually been delivered.  
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Relevant currently-effective Laws, Regulations and 
Judicial Interpretations of the PRC Supreme People’s 
Court 

PRC Civil Code 

PRC Property Law 

Article 191 Where a mortgagor transfers the mortgaged 

property during the mortgage term with the consent of the 

mortgagee, the money generated from the transfer shall 

be used for the early repayment of debts to the 

mortgagee or be submitted to a competent authority for 

safekeeping. Any excess of proceeds from transfer over 

the amount of the secured claims shall be attributed to 

the mortgagor, whilst any shortfall shall be settled by the 

obligor. 

 

A mortgagor may not transfer the mortgaged property 

during the mortgage term without the mortgagee's 

consent, unless the mortgage right is terminated due to 

the transferee's settlement of the debts on behalf of the 

mortgagor.  

Article 406 During the mortgage term, the mortgagor 

may transfer the mortgaged property. Where it is 

otherwise agreed by the parties concerned, such 

agreement shall prevail. If the mortgaged property is 

transferred, the mortgage rights will not be affected. 

If the mortgagor transfers the mortgaged property, it shall 

promptly notify the mortgagee. If the mortgagee can prove 

that the transfer of the mortgaged property may damage 

its mortgage rights, it may request the mortgagor to use 

the proceeds from the transfer for the early repayment of 

debts to the mortgagee or be submitted to a competent 

authority for safekeeping. Any excess of proceeds from a 

transfer over the amount of secured claims shall be 

assigned to the mortgagor, whilst any shortfall shall be 

settled by the obligor.  

Analysis and Comments 

This article applies to mortgages of both movables and immovables. 

This is one of the most significant changes in term of mortgage rights. According to the PRC Civil Code, unless 

otherwise agreed by the parties, the transfer of mortgaged assets does not require the consent of the mortgagee 

anymore and the mortgagor is only obliged to inform the mortgagee in due course. If the mortgagee intends to get the 

transfer price, it shall bear the burden of proof that the transfer of the mortgaged property may damage its mortgage 

rights. 

To protect the interests of the mortgagee, the PRC Civil Code further expressly stipulates that the mortgage rights will 

not be affected after the transfer, i.e. the mortgagee is still entitled to enforce the mortgage rights over the mortgaged 

assets, even they are already transferred to third parties. However, we think such protection is limited in practice. For 

example, if the number of the mortgaged assets is quite large and many of the assets have been transferred, this will 

cause difficulties for the mortgagee to enforce the mortgage rights. And if the transferee fails to maintain the 

mortgaged assets in good status and the value of the mortgaged assets is reduced, the mortgagee may not be able to 

hold the transferee liable for the damages and loss, since the transferee is not the party of the mortgage contract. 

Thus, when concluding mortgage contracts, the mortgagee shall consider whether to stipulate that the mortgagor can 

only transfer the mortgaged assets with consent of the mortgagee. If no, some additional clauses shall be stipulated to 

protect the interests of the mortgagee in case of transfer, e.g. the mortgagor shall be held liable for the failure of the 

transferee in keeping the mortgaged assets in good status. 
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Relevant currently-effective Laws, Regulations and 
Judicial Interpretations of the PRC Supreme People’s 
Court 

PRC Civil Code 

Judicial Interpretation of the Supreme People's Court on 

Certain Issues Regarding the Application of the PRC 

Security Law 

Article 191 Where a legally registered mortgage and a 

pledge coexist on the same property, the mortgagee shall 

have priority over the pledgee for payment. 

 

 

Article 415 Where both a mortgage right and a pledge 

right are established on a property, the payment 

sequence of the proceeds from the auction or sale of the 

property shall be determined in accordance with the time 

of registration and delivery. 

 

 

Analysis and Comments 

This article only applies to mortgages of movables. 

It is expected that the PRC will establish a unified movables mortgage and pledge registration system in the near 

future. Thus, the sequence of the mortgage and pledge rights can be easily ascertained. 
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/ Article 416 Where the claim secured by a mortgage on 

movable property is the purchase price of the mortgaged 

property and the mortgage registration formalities are 

completed within 10 days after the delivery of the subject 

matter, the mortgagee shall have priority over other 

holders of security interest of the purchaser of the 

mortgaged property in receiving payment, except for the 

lienor.  

Analysis and Comments 

This article only applies to mortgages of movables. 

It is currently common practice that a borrower borrows money to purchase goods and at the same time mortgages the 

goods in favor of the lender as a security for the purchase price. This new article grants the lender a priority in 

receiving the proceeds from enforcement of the mortgage, so as to encourage financing in this regard.  



Relevant currently-effective Laws, Regulations and 
Judicial Interpretations of the PRC Supreme People’s 
Court 

PRC Civil Code 

PRC Property Law 

Article 191 Prior to the expiration of the term for paying 

debts, the pledgee and the pledgor may not stipulate that 

the ownership of pledged properties shall be attributed to 

the pledgee when the obligor fails to pay due debts.  

 

Article 428 If prior to the expiration of the term for paying 

debts, the pledgee and the pledgor agree that the 

ownership of the pledged property will be assigned to the 

pledgee when the obligor fails to pay his or her due debts, 

it may only seek preferential payments in respect of the 

pledged property in accordance with the law.  

Analysis and Comments 

Similar to Article 401 of the PRC Civil Code, if the parties reach an agreement prior to expiration of the term for paying 

debts on transferring the pledged property to the pledgee, such agreement is void and payment regarding the pledged 

property made to the pledgee shall still comply with the sequences stipulated in Article 414 and 415 of the PRC Civil 

Code.  
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Tort Part 

The Part on Tort Liability is mainly based on the current PRC Tort Law first effective as of 1 July 2010 and 

includes only a few new provisions (i.e. 95 provisions in the PRC Civil Code compared to 92 provisions in 

the current PRC Tort Law). Concurrently with the entering into effect of the PRC Civil Code, the PRC Tort 

Law will cease to be effective on 1 January 2021. 

Part VII of the PRC Civil Code consists of the following 

10 chapters:    

• Chapter I General Provisions 

• Chapter II Compensation for Damage 

• Chapter III Special Provisions on Liable Parties 

• Chapter IV Product Liability 

• Chapter V Automobile Traffic Accident Liability 

• Chapter VI Medical Malpractice Liability 

• Chapter VII Environmental Pollution and Ecological 

Destruction Liability 

• Chapter VIII High-Risk Operation Liability 

• Chapter IX Liability for Damage Caused by 

Domesticated Animals 

• Chapter X Liability for Damage Caused by Buildings 

and Objects 
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Below is a comparison of some key provisions of the PRC Civil Code and the relevant, currently-effective 

laws, i.e. mainly the PRC Tort Law, as well as regulations and judicial interpretations of the PRC Supreme 

People’s Court (“SPC”).  

According to Article 26 of the current PRC Tort Law, 

the liability of an infringing party may be mitigated to 

the extent that the party whose rights are infringed 

upon is also at fault for the damage sustained. Article 

1173 of the PRC Civil Code basically follows such 

principle and stipulates that where the party whose 

rights are infringed upon is at fault in the occurrence or 

expansion of the damage, the liability of the infringing 

party may be reduced.      

Article 1176 of the PRC Civil Code introduces a “self-

risk” rule. The “self-risk” rule clarifies that if a person 

voluntarily participates in cultural and sports activities 

with a certain level of risk and is damaged by the 

behavior of any other participant, such person shall not 

request the other participant to bear tort liability, unless 

the damage is caused by such other participant's 

intentional misconduct or gross negligence. Liabilities 

of the activity organizers, however, are not subject to 

and affected by this provision. 

Article 1177 of the PRC Civil Code introduces a “self-

help” rule. According to this principle, if a person whose 

legitimate rights and interests are infringed upon 

cannot be protected by state organs in time as the 

situation is urgent and will have his or her legitimate 

rights and interests irreparably damaged if no 

measures are taken immediately, such person may 

take reasonable measures such as withholding the 

property of the infringing party to the extent necessary 

to protect his or her legitimate rights and interests, 

provided, however, that he/she shall immediately 

request the relevant state organ to handle the matter. 

However, if the victim takes improper measures 

causing damages to any other person, he/she shall 

bear tort liability. 

Very similar to Article 16 of the current PRC Tort Law, 

Article 1179 of the PRC Civil Code stipulates that 

whoever harms another person and causes bodily 

injury shall compensate for all reasonable expenses 

incurred for treatment and recovery, such as medical 

expenses, nursing expenses and transportation 

expenses as well as the incomes lost due to absence 

from work. In addition to the stipulation of Article 16 of 

the current PRC Tort Law, Article 1179 of the PRC Civil 

Code now also states that the compensation shall 

cover all reasonable expenses incurred for nutrition 

costs and meal subsidies in hospital. 

According to Article 20 of the current PRC Tort Law, 

whoever infringes upon the personal rights and 

interests of another party and thereby causes property 

losses shall pay compensation for the losses suffered 

by the party whose rights are infringed upon. Article 

1182 of the PRC Civil Code changes the compensation 

amount from “the losses suffered by the party whose 

rights are infringed upon” to “the losses suffered by the 

party whose rights are infringed upon or the gains 

obtained by the infringing party from the infringing 

acts”. 

Section 1 of Article 1183 of the PRC Civil Code is 

basically identical to Article 22 of the PRC Tort Law 

and stipulates that where the infringements upon a 

natural person’s personal rights and interests cause the 

person to suffer from serious mental distress, such 

person has the right to claim compensation for mental 

distress. Section 2 of Article 1183 of the PRC Tort 

Law newly adds that where the infringements upon a 

natural person's specific objects of personal 

significance due to intentional or gross negligence 

cause the person to suffer from serious mental 
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distress, such person also has the right to claim 

compensation for mental distress. Such addition in 

Section 2 of Article 1183 of the PRC Tort Law reflects 

the current stipulation in Article 4 of the Interpretations 

of the Supreme People's Court on Several Issues 

Concerning the Ascertainment of Compensation 

Liability for Emotional Damages in Civil Torts. 

Article 1185 of the PRC Civil Code newly stipulates that 

a person whose intellectual property rights are 

intentionally infringed upon under serious 

circumstances shall have the right to request 

corresponding punitive damages. 

In the current intellectual property related legislations, 

punitive damages are only stipulated for the malicious 

infringement of trademarks in Article 63 of the PRC 

Trademark Law and for the malicious infringement of 

trade secrets in Article 17 of the PRC Anti-Unfair 

Competition Law. According to published new draft 

versions of the PRC Patent Law and the PRC 

Copyright Law, which both are in the process of being 

revised, punitive damages shall in the future also apply 

to malicious infringements of patents and copyrights. 

Article 1185 of the PRC Civil Code has now formally 

established a general legal rule on punitive damages 

for the infringement of intellectual property rights. This 

may foster the harmonization of the rules on punitive 

damages in all PRC intellectual property legislations 

and provide a basis for the application of punitive 

damages in future new types of intellectual property 

rights infringements. It is noteworthy that the PRC Civil 

Code does not provide for any details on the amount of 

the punitive damages, etc. However, there are specific 

stipulations in this regard in the current PRC 

Trademark Law and Anti-Unfair Competition Law as 

well as in the new draft versions of the PRC Patent 

Law and the PRC Copyright Law, which are in the 

process of being revised.    

According to Article 1189 of the PRC Civil Code, where 

a person who lacks or has limited civil capacity causes 

damages to another person and his/her guardian has 

entrusted the guardianship duties to another person, 

his/her guardian shall bear tort liability. However, if the 

entrusted person is at fault, he/she shall bear the 

corresponding liability. Such stipulation basically 

follows the existing stipulation in Article 22 of the 

Opinions of the Supreme People's Court on Several 

Issues concerning the Implementation of the General 

Principles of the Civil Law of the People's Republic of 

China (Trial Implementation).    

Under the current Chinese laws and regulations, 

employers shall bear tortious liability for any injury or 

damage caused to other people by their employees in 

the course of their work. Article 1191 of the PRC Civil 

Code now adds that after the employers have assumed 

tort liability, they may claim the same from their 

employees having acted with intentional misconduct or 

gross negligence. 

Similarly, Article 1192 of the PRC Civil Code stipulates 

that where a labor relationship exists between 

individuals, and the employee causes an injury or 

damage to another person as a result of his/her work, 

the employer shall bear tortious liability. After the 

employer bore the tort liability, it may claim the same 

from the employee who committed intentional 

misconduct or gross negligence. Further, during the 

period of provision of work, if the employee suffers 

damages from a third party's act, he/she is entitled to 

request the third party or the employer to make 

compensation. After the employer made the 

compensation, it may claim the same from the third 

party.    

Largely in line with Articles 5 and 8 of the Provisions of 

the Supreme People's Court on Several Issues 

concerning the Application of Law to Trial of Civil 

Dispute Cases of Infringement of Personal Rights via 

Information Networks and Article 36 of the PRC Tort 

Law, Article 1195 of the PRC Civil Code deals with 

tortious liabilities in the internet. Article 1195 of 

the PRC Civil Code stipulates that where an internet 

user engages in tortious conduct through internet 

services, the affected right holder shall have the right to 

notify the internet service provider that it shall take 
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necessary action such as by deleting content, 

screening, disabling links, etc. Article 1195 of the PRC 

Civil Code newly adds that the notice shall include 

preliminary evidence of the infringement and the true 

identity information of the right holder. After receiving 

the notice, the network service provider shall promptly 

forward the notice to the relevant network user and 

take necessary measures in light of the preliminary 

evidence of infringement and the type of services. 

Further, if the network user or network service provider 

is damaged due to a wrong notice, the right holder shall 

bear tort liability, unless otherwise provided for by law. 

Further, similar to Article 43 of the PRC E-commerce 

Law, Article 1196 of the PRC Civil Code stipulates 

certain rights of the network user. After receiving the 

forwarded notice, the network user may submit a 

statement of no infringement to the network service 

provider. The statement shall include preliminary 

evidence of no infringement and the identity information 

of the network user. After receiving the statement, the 

network service provider shall forward the statement to 

the right holder who gave the notice and inform it that it 

can file a complaint with the relevant department or file 

a lawsuit with the competent People's Court. If the 

network service provider is not notified by the right 

holder that the latter has filed a complaint or lawsuit 

within a reasonable period of time after the forwarded 

statement reaches the right holder it shall promptly 

terminate the measures taken. 

Largely in line with Article 46 of the PRC Tort Law, 

Section 1 of Article 1206 of the PRC Civil 

Code stipulates that where a product is found to be 

defective after it has been put into circulation, the 

producer and the seller shall timely cease sales, give 

warnings, recall the defective product, or take other 

remedial measures. If any damage is expanded due to 

the untimeliness or ineffectiveness of remedial 

measures, the producer and the seller shall bear 

tortious liability for the expanded damage. In 

comparison to Article 46 of the current PRC Tort Law, 

Section 2 of Article 1206 of the PRC Civil Code now 

newly adds that where recall measures are taken in 

accordance with Section 1 of Article 1206 of the PRC 

Civil Code, the producer and the seller shall bear the 

necessary expenses so incurred by the party whose 

rights are infringed upon. 

Further, while Article 47 of the PRC Tort Law provides 

that where any producer or seller knowingly produces 

or sells defective products that cause death or serious 

damage to the health of others, the injured party may 

claim appropriate punitive damages, Article 1207 of 

the PRC Civil Code now states that, in addition, 

appropriate punitive damages may also be claimed if 

any producer or seller fails to take effective remedial 

measures as prescribed in Article 1206 of the PRC 

Civil Code, thus causing death or serious damage to 

the health of others. 

Largely following the Interpretations of the Supreme 

People's Court on Several Issues on the Application of 

Law in Hearing the Cases of Compensation for Road 

Traffic Accident Damages, Article 1213 of the PRC 

Civil Code newly stipulates that where a person driving 

a motor vehicle is liable for damages caused by the 

vehicle in a traffic accident, the insurer underwriting the 

compulsory motor vehicle third-party liability insurance 

shall first compensate for the damages within its liability 

limit. The part of damages not covered by the 

compulsory motor vehicle third-party liability insurance 

shall be compensated by the insurer underwriting the 

commercial third-party liability insurance according to 

the insurance contract. If the entire damages are not 

fully covered by both of the compulsory motor vehicle 

third-party liability insurance and the commercial third-

party liability insurance, or if the vehicle is not insured 

under a commercial third-party liability insurance, the 

damages shall be compensated by the infringing party. 

Article 1217 of the PRC Civil Code newly stipulates that 

where a non-commercial motor vehicle is involved in a 

traffic accident causing harm to a passenger taking the 

ride gratuitously, for which the liability is attributed to 

the motor vehicle, the compensatory liability of the 

motor vehicle user, unless with intent or gross 

negligence, shall be mitigated. 
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Same as Article 62 of the current PRC Tort Law, Article 

1226 of the PRC Civil Code stipulates that medical 

institutions and their medical professionals shall 

maintain the privacy and confidentiality of their patients 

and of the patients’ personal information. According to 

Article 1034 of the PRC Civil Code, personal 

information refers to various kinds of information that is 

electronically or otherwise recorded and can identify a 

specific natural person separately or in combination 

with other information, including name, date of birth, ID 

card number, biometric information, address, mobile 

phone number, email address, health information and 

whereabouts information of a natural person. 

Article 62 of the current PRC Tort Law further states 

that any person who causes damage to a patient 

through unauthorized disclosure of the patient's private 

or medical records shall bear tortious liability. Article 

1226 of the PRC Civil Code changes this provision and 

now states that whoever leaks the privacy or personal 

information of a patient or discloses, without 

authorization, a patient's medical records shall bear 

tortious liability. 

Compared to the current provisions on environmental 

liability stipulated in the PRC Tort Law, the PRC Civil 

Code adds provisions on the repair of damages to the 

ecological environment and the compensation that 

shall be paid by the infringing party. The relevant 

Articles 1234 and 1235 of the PRC Civil Code are 

based on Articles 12 to 14 of the Several Provisions of 

the Supreme People's Court on the Trial of Cases 

Involving Claims for Compensation for Damage to the 

Ecological Environment (for Trial Implementation) and 

focus on the protection of the ecological environment. 

According to Article 1234 of the PRC Civil Code, where 

damage is caused to the ecological environment due to 

the violation of the relevant provisions of the State and 

the ecological environment can be restored, the 

competent governmental organ or the competent 

organization shall have the right to request the 

infringing party to bear restoration liability within a 

reasonable period of time. If the infringing party fails to 

restore the ecological environment within such period, 

the competent governmental organ or the competent 

organization may restore or entrust others to restore 

the ecological environment, at the cost of the infringing 

party. 

Article 1235 of the PRC Civil Code in detail lists the 

potential losses and expenses that the infringing party 

may be requested to bear where damage is caused to 

the ecological environment due to violation of relevant 

provisions, i.e.: 

• losses caused by the loss of service functions 

during the period of completing the restoration of 

the ecological environment after the damage has 

been caused;  

• losses caused by permanent damages to 

ecological environment functions;        

• costs of investigating and appraising the damage 

to the ecological environment;        

• costs of removing pollution or restoring the 

ecological environment; and        

• reasonable costs incurred to prevent the 

occurrence and expansion of the damage. 

Further, Article 1232 of the PRC Civil Code, for the first 

time, provides for a punitive damages provision with 

regard to environmental liability. Where an infringing 

party intentionally pollutes the environment or destroys 

the ecology in violation of laws which causes serious 

consequences, the injured party shall have the right to 

seek corresponding punitive damages. Again, further 

details on the amount of the punitive damages, etc., 

are not regulated in the PRC Civil Code, and it remains 

to be seen whether the interpretation of the PRC Civil 

Code by the SPC which is announced to be issued this 

year or other relevant laws and regulations will provide 

for further clarification.  

According to Article 78 of the current PRC Tort 

Law and Article 1245 of the PRC Civil Code, where any 

damage is caused by a domesticated animal, the 

keeper or manager thereof shall bear tortious liability 

unless he/she can prove that the victim deliberately or 
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negligently incurred the damage, in which case his/her 

liability may be mitigated or exempted. 

Article 79 of the current PRC Tort Law and Article 1246 

of the PRC Civil Code further state that where any 

damage is caused by a failure to take security 

measures for an animal in violation of regulations, the 

keeper or manager of said animal shall bear tortious 

liability. Article 1246 of the PRC Civil Code now further 

adds that the liability of a keeper or manager of a 

domesticated animal applies in such case, “unless he 

or she can prove that the victim deliberately incurred 

the damage, in which case his or her liability may be 

mitigated”. 

Article 87 of the PRC Tort Law merely states that 

where any damage is caused by an object thrown or 

falling from a building, if it is difficult to identify the 

infringing party, the user of the building who is the 

potential infringing party shall pay compensation unless 

he can prove that he was not the infringing party. 

Article 1254 of the PRC Civil Code now provides 

further details in this regard. It expressly states that it is 

forbidden to throw objects from buildings (which is in 

line with the Opinions of the Supreme People's Court 

on the Proper Trial of Cases Involving Objects Thrown 

and Dropped from High Buildings According to the 

Law). Where any damage is caused by an object 

thrown or which falls from a building, the infringing 

party shall bear tortious liability in accordance with the 

law. It is further stated that if it is difficult to identify the 

infringing party after investigation, the user of the 

building who is the potential infringing party shall pay 

compensation unless he can prove that he was not the 

infringing party. 

After paying compensation, the user of the building 

who is the potential infringing party has the right to 

claim the same from the actual infringing party. 

The property management service enterprise and other 

managers of a building shall take necessary safety 

safeguard measures to prevent the circumstance 

specified in the preceding sections; if they fail to do so, 

they shall bear tortious liability for failure to perform 

their safeguard obligations according to the law. 

In the event of the circumstance stated in Section 1 of 

Article 1254 of the PRC Civil Code, the public security 

organs and other relevant organs shall promptly 

investigate to find out the liable person in accordance 

with the law. 
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Conclusion  

The adoption of the PRC Civil Code constitutes a milestone of recent PRC legislation. Many commentators 

are of the opinion that the PRC Civil Code, as the first combined codification of the PRC civil law, is a 

paramount step towards a more systematised and clear legal system in the PRC. It is to be hoped that the 

PRC Civil Code will constitute the foundation for a more modern civil law system and that it will contribute to 

social stability, economic progress and legal certainty. The PRC Civil Code will have impact on nearly all 

business activities within the PRC and on companies located in or operating in relation to the PRC. 

However, it still remains to be seen how the PRC Civil Code will be implemented and enforced in practice. 

Only this will show the real impact of the new law. Further, it is expected but so far still not entirely clear 

whether the numerous existing interpretations of the PRC Supreme People’s Court on the above mentioned 

laws to be abolished will continue to be effective or amended in order to be consistent with the PRC Civil 

Code. The PRC Supreme People’s Court intends to publish an interpretation of the PRC Civil Code within 

this year. It is to be expected that this will provide for more guidance and clarity. 
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